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INTRODUCTION 

An humble attempt will be made through the chapters of 

the dissertation to explore and analyse the concept of justice, 

The main thrust is not an empirical investigation but a con- ^ 

ceptual exploration. Further our objective is not to pres­

cribe a juristic, moral or legal standard.- It is not to pres­

cribe or recommend an ideal form of justice. It is to show, 

among other things, the conceptual^inks between justice, 

liberty and morality and certain other neighbouring concepts. 

Besides, it is partly expository and partly analytical. To do 

this I will present my views (if at all any) through exposi­

tion and examination of different theories of justice. 

The concept of justice can be studied from various 

stand-points. One can make an empirical^tudy of it. One can 

raise such questions as how did the concept of justice origi­

nate in human society, what is the impact of this concept on 

other allied and related concepts and how has the concept 

influenced life and society in the human world at large? 

One comes across the earliest account of justice in 

the Rg Veda and in the writings of the ancient Greek thinkers. 

The earliest Vedic conception of Rta as the divine principle 

of an organised universe finds its coiinterpart in Greek 

philosophy. Rta has been treated as the cosmic principle 



which pervades the universe. The concept of cosmic justice 

as contemplated by Anaximander and Heraclitus may he likened 

to the Rta of the Rg Veda. According to these philosophers, 

there are three "basic elements in the world. These are: fire, 

earth and water. But each of the elements perpetually strug­

gle to dominate the other. 

"The inexorable law of nature is busy, out of 
necessity, with redressing the balance. The 
primordial substance, which is the reservoir 
of this balance, is charged with the duty of 
obviating a chaos, by keeping each element 
within its bounds so that a complete victory 
of one over the other is precluded."1 

It will be argued out in the course of the disserta-

tion that justice is a value-concept as opposed to a descrip­

tive one. Being a value-concept it is related to ideologies.' 

Like equality, liberty and right, justice has some­

times been regarded as a social"^value. The contractualists 

like Hobbes, Locke and Rousseau maintain that a society 

logically presupposes the concept of justice. It is debata­

ble whether the civil society evolved out of the state of 

nature. But the fact remains that the concept of society^ 

cannot be explained without the concept of justice. It can 

be said that the depiction of the state of nattire is not 

historical but logical. The social contract theory may be 

regarded as a logical assessment of the concept of society 



but not an historical account of it. Social contract may be 

interpreted as the restateiient of the conceptual point that 

contract, justice and society are interlinked. 

To men living in the state of nature justice has no 

meaning. Justice and injustice are meaningful only in the 

context of a society. 

"In a natural state there is nothing which 
can he called just or unjust, but only in 
a civil state." 

The idea of contract by the people portrays the 

limits to human liberty and right vhich depict a sense of 

justice. The concepts of justice and civil society can be 

said to go together. It may not be out of place here to 

quote John Rawls: 

"The various conceptions of justice are the 
outgrovfth of different notions of society 
against the background of opposing views of 
the natural necessities and opportunities 
of human life."2 

The conception of social justice provides a standard 

of distribution. It determines the shares of different indi­

viduals in the distributive aspect of the society. It regu­

lates the entire walks of life of man. It keeps a balance 

between the competing claims of individuals in the society. 

It harmonizes the conflicting interests and tends to bring 

about a balance in the society. Rawls points out: 
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"The concept of justice I take to be defined, 
then, by the role of its principles in 
assigning rights and duties and in defining 
the appropriate division of social advantages."3 

In course of time justice becomes the guiding principle of 

life of man in the society. It seeks to control the passions 

and emotions of man. It is used to judge the actions to be 

right or \vrong. 

Justice is sometimes conceived as a religious ideal. 

Religion has been construed as standing for divine justice. 

In the concept of divine justice, one sees the supernatural 

pover as supreme and man as the passive recipient of favours 

and commands. In a "wider sense, justice is not only affirmed 

as an attribute, but is identified vith the very essence of 

Divinity. The justice of God must, therefore, be understood 

as inherent in Himself. 

"In all things of nature there is traceable 
an order, or a series of congruencies, which 
as fulfillment of the Divine commands, may, 
in a wide sense, be called justice." 

"In the oriental world, especially in the 
Jewish Christian world, dominated by a 
monotheistic and ethical conception of the 
universe, the quality of justice is ascribed 
above all to God Himself, to denote the 
infallible proportion and intrinsic harmony 
of His will."^ 

The gospels of Christ are regarded as the gospels of justice. 

"You shall not kill", "You shall not commit adultery", "You 
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shall not bear false witness against your neighbour" etc. 

are regarded at the same time as the gospels of religion and 

of justice. One comes across plenty examples in v/hich reli­

gion and justice are fused together. The Bible is an instance 

to the point: "He that ruleth over men must be just"; 

"Defend the poor and fatherless, do justice to the afflicted 

and needy"; "Masters, give unto your servants that which is 

just and equal" etc. 

God is considered as the absolute. So it is argued 

that divine dispensation must be justice absolute in nature 

which is eternal and unchangeable. Divine justice is trans­

cendental in nature. It is sometimes argued that the trans­

cendental God and His divine justice are inaccessible to 

human knowledge of ordinary kind. It is amenable only to 

faith. Divine justice, though incomprehensible to rational 

consideration, is not so to religious faith. 

"Justice is a mystery, one of the many 
mysteries - of the faith."5 

God's wisdom which implies his justice - is a mystery. It is 

only through faith that we realise this justice which is 

beyond rational consideration. 

Providential justice has a better representation in 

the Hindu theory of Karma. It is the singular feature of 



this doctrine that it leaves the individual as an active and 

free agent. The individual is not considered as a tool in 

the hands of God. He is the architect of his own fate. Man 

is his own retriever and retributor and the mechanism of 

justice operates in an impersonal manner without reference 

to any external God. The Nishkama Karma of the Gita is a fine 

example of such a type of justice. Man is free to choose the 

course of his life. Accordingly, he is the sole maker of his 

own destiny. As a necessity, his good actions reap a better 

future for him and bad actions a worse one. The idea that 

man is ultimately responsible for the consequences of his 

own actions is singularly found in the Hindu thought. 

The fusion of religiosity and justice are also found 

in the Dharmasastras of Manu, Jajnavalkya, and Kautilya. 

'Dharma' is derived from the root dhr (to uphold, to support, 

to nourish). Sometimes, the word has been used in the sense 

of 'upholder', 'supporter' or 'sustainer' as in the R| Veda. 

In most cases, dharma stands for religious ordinances or 

rites. 'Dharma' has also been xised to stand for the specific 

duties of the ashrama or station in life. 'Dharma' was also 

used sometimes to stand for the privileges, duties and obli­

gations of man, his standard of conduct as a member of the 

Aryan community, as a member of one of the castes and as a 

person in a particular stage of life. This sense of 'Dharma' 



is also found in the Bhagavadgita (Svadharme nidhanatn s re yah), 

it is better to court death while performing one <s duties; 

Jaimini defines 'Dharma' as "a desirable goal or result that 

is indicated by in;]unctive (Vedic) passages". The Vaisesika 

Sutra defines dharma as "that from vhich results happiness 

8 - Q -
and f i na l beau t i tude . " ''ahimsa paramo dharmah"'^ "acharsih 

paramo dharmah" The VapgiDarva of Mahabharata and the Manu 

Smriti define dharma as non-injury snd good conduct respea-

tS^veiy. I t i s afgued tha t performance of one's duties leads 

to Dharma ( Jus t i ce ) and de re l i c t ion of i t leads to Adharma 

( i n j u s t i c e ) , 

Jus t i ce i s sometimes conceived as a l ega l i d e a l . When 

taken in a narrower sense i t i s considered as a subject ive 

expression. I t i s pointed out tha t the sub jec t iv i t y in r e l a ­

t ion to just ice" i s untenable. I t leads to conf l i c t and con­

t r a d i c t i o n . Attempts have been made to give a foothold to i t 

in an impersonal order. 

"This change of meaning of the concept of 
j u s t i c e goes hand in hand with the tendency 
to withdraw tbe problem of j u s t i c e from 
the insecure realm of subjective judgements 
of va lue , and to e s tab l i sh i t on the secure 
ground or a given soc ia l order."11 

In th i s sense, j u s t i ce i s regarded as an impersonal 

l e g a l norm. J u s t i c e , in th i s sense of l e g a l i t y , refers not 
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to the contents of a positive legal order, biat to the appli­

cation of it in the society. Any positive legal order is 

just if it is in accordance v;ith the legal norm and is 

unjust if it is not in accordance with it. 

Some representatives of the positivist school of 

jurisprudence identify justice with legality. John Austin, 

for example, has said, 

"By the epithet just, we mean that a given 
object, to which we apply the epithet, 
accords with a given law to which we refer 

By the epithet unjust, we mean that the 
given object conforms not to the given 
law."12 

This positivist school of jurisprudence accepts law as the 

standard of justice. Hans Kelsen argues that justice, in any 

scientifically meaningful sense, must be adjudged a quality 

that relates not to'the content of a positive order, but to 

its application. 

"'Justice' means the maintenance of a 
positive order by conscientious application 
of it."13 

This idea is also advocated by Alf Ross, who declares: 

"The idea of justice resolves itself into 
the demand that a decision should be the 
result of the application of a general rule. 
Justice is the correct application of a law, 
as opposed to arbitrariness."1^ 



This sort of interpretation of justice is at variance 

viith the usual meanings and ideas which mankind has associa­

ted with the term justice. It seems very difficult to agree 

to the proposal to equate law with justice. There are laws 

which are unjust and should "be repealed. Political and social 

revolutions have taken place in the history of human civili­

zation in the name of a higher justice.* 

"The entire history of the law, including 
the rise of equity jurisprudence as an 
antidote to the strict, formal law of the 
state, and the struggle for progress and 
law reform, would be incomprehensible and 
meaningless if justice and status quo 
legality were synonimous."15 

Thus we see that justice and legality cannot be treated as 

identical. This does not mean that they are contradictories. 

Justice cannot be derived from law, for justice is 

"sn underived, primal order of things 
established by no human law-givers."16 

Justice has also been treated as a moral ideal. 

Morality is concerned with the question as to what is good 

and bad, right or wrong, in the conduct of human beings, A 

moral standard a"oproves or disapproves human actions accor­

ding to a particular normative standard. The problem of 

justice also evaluates the conduct of man and it also 

approves or disapproves human actions. This shows that 

justice and morality are connected in some way or other. 
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When we say, for ins tance , that a given law is bad^ 

or tha t one j u d i c i a l decision i s unjiist or b e t t e r than ano­

the r , ve na tu ra l ly refer to something moral. The f ina l 

J u s t i f i c a t i o n of laws or governmental actions l i e s in raora-

l i t y . 

Jus t i ce i s t rea ted as a moral idea l in the ancient 

Greek Philosophy; Philosophers l ike Plato and Ar i s t o t l e have 

t rea ted j u s t i c e as co-extensive with moral i ty . To them, 

j u s t i c e i s nothing but morali ty i t s e l f . Jus t i ce without 

moral i ty or righteousness is inconceivable. 

"Wo one can f a l l to recognize the breadth 
and profundity of th i s doctrine which makes 
j u s t i c e one with harmony, with perfect ion 
and with beauty." 

Indeed, the Platonic conception of j u s t i ce has been construed 

as con t ro l l ing a l l the walks of l i f e and act ing-as the regu­

l a t i v e pr inc ip le of the whole of l i f e . 

"In Plato the moral and the j u r i d i c a l 
valuat ions are fused. Po l i t i c s i s not 
dis t inguished from Eth ics , nor even from 
Psychology. . . . ' j u s t ' i s applied a l ike to 
the inner l i f e of the individual and tp 
his soc i a l intereonnect ions."17 

A r i s t o t l e a lso considers j u s t i c e as the whole of 

v i r t u e . He argues tha t in i t s abs t r ac t e t h i c a l conception^ 

the whole of j u s t i c e is the whole of v i r t u e , and he quotes 

the proverb, 



"in justice is all virture together. 

11 

„18 

The objective of fusing justice with morality by the 

Greek thinkers perhaps was to uphold the social equilibrium. 

Throughout history, men have set up ethical systems with the 

aim of creating tolerable conditions in social relations. 

Men have to live together and to solve many problems common 

to them. The tenets of morality are designed to curb and 

subdue those physiological and emotional tendencies which 

could, in the absence of these, disturb the harmony of the 

society. It is the goal of morality to substitute peaceful 

behaviour for violence, good faith for fraud. In this way, 

morality teaches us to 

"moderate our impulses and adjust our demands 
so as to reconcile them as far as possible 
with those of our fellows."19 

Thus we see that morality acts as an adhesive which keeps 

men of varied temperaments lonited. It upholds a civilization 

and culture. It prolongs human relations and keeps a chain 

of connection among various cultures. 

"Morality enjoins men to live with that 
degree of wisdom and justice and kindliness 
without which life, in any age or in any 
society, is Intolerable."20 

The tenets of the Dharmasastras are considered as 

the gospels of morality and at the same time of justice. 
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Any v io la t ion of the soc ia l customs and t r a d i t i o n s makes one 

unjus t , i l l e g a l and immoral; Some of the injunctions s e t 

forth in the Ten Commandments are typ ica l examples of norma­

t ive prescr ip t ions which have moral as well aa l ega l s i g n i ­

f icance, "Thou Shalt not k i l l , " "Thou sha l t not steal'* etCi 

are imperatives whose Infringeaant m4)i;fia dn« itfejedt to fioril 

as wel l as l ega l censure^ The forbidden acts are iij the same 

time considered ur^just, unlawful and immoral, 

Such is the domain of morality with i t s far s t re tch ing 

roots which engulfs the whole of human l i f e . 
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IDEALISTIC APPROACH TO JUSTICE 

The Idealistic group of thinkers too treat justice 

as an ideal. They consider justice as a value concept. 

Justice to them is like righteousness and virtue. Justice 

is regarded as something supreme. According to this group 

of thinkers, the intentional actions of rational beings 

can only be considered to be just or unjust. Actions of 

non-rational beings are beyond the scope of such a stan­

dard. 

The arguments of the idealistic thinkers may be sum­

marised as f ollô 'js : Man as a human being has got its impor­

tance. No standard of judgement can overlook this innate 

importance of human life. Nobody should be sacrificed for 

anything, hovever great the cause may be. We have to honour 

each man as an end in himself. No government should neglect 

any citizen. No one should be sacrificed for an end beyond 

himself. To sacrifice the interest of a man or making a man 

as a means for a greater end may fetch good results for the 

majority, but the majority do not have the right to subdue a 

man only because they are majority. Every man has got its own 

dignity. Dignity has meaning only when one's personality 

is honoured. No Government has got any right to dishonour 
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a man's personality by exploiting him without looking to 

his ovn interests. Instead, it is argued that everyone 

should be given his own due. A Government, while making 

laws, should consider man as an end. 

All legal codes should take note of this aspect of 

human beings into consideration. The enactments of a 

Government should be treated just or unjust keeping only 

the human beings as an end in view. Even if a law neglects 

a single individual, it should be treated as unjust. Laws 

should aim at fulfilling the human ends and values. 

Plato, one of the forerunners of the idealistic 

concept of justice, considers it as a value concept. In 

envisaging a theory of justice, he divides the entire 

society into three classes, viz., the ruling class, the 

soldier class and the class of producers representing the 

most wise class, the most valiant class and the most 

appetitive class respectively. Such a division of the 

society is being done on the basis of functional speciali­

sation. Furthermore, specialisation is done on the basis 

of innate potentialities. The division, therefore, 

operates according to the nature of man. Plato considers 

the soul of man as the abode of three qualities. They are: 

reason, spirit, and appetite. Book IV of 'The Republic' 

corroborates to this: 
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"Is passion different from reason also, 
or only a kind of reason; in -which latter 
case, instead of three principles in the 
soul, there will only "be two, the rational 
and the concupiscent; or rather, as the 
state was composed of three classes, tra­
ders, auxiliaries, counsellors, so may 
there not he in the individual soul a 
third element which is passion or spirit, 
and when not corrupted "by bad education, is 
the natural auxiliary of reason? 

• 1 

Yes, he said, there must "be a third." 

And the discussion between Glaucon and Socrates went on 

till they agreed: 

"And so after much tossing, we have reached 
land, and are fairly agreed that the same 
principles which ezist in the State exist 
also in the individual, and that they are 
three in number."2 

Men whose souls are dominated by reason are regarded as 

the most rational and wise class; those whose souls are 

dominated by spirit are regarded as the most spirited and 

valiant class, and whose souls are dominated by appetite 

or desire are regarded as the most appetitive class. Such 

a division of the society is regulated as per the dictates 

of the soul of man. Men are stationed in the society 

according to their inborn nature and potentialities. 

Society cannot put an individual in the station of life, 

to which he does not fit in. This is how man's dignity is 

honoured and respected and he gets his due. 
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Plato's concept of justice has got two aspects. 

One aspect speaks of social justice and the other speaks 

of individual justice. Social justice is achieved vhen 

each class of the society performs its specified duties 

for which they are best fitted by nature and nurture 

without interfering with the duties of others. 

"Seeing then, I said, that there are three 
distinct classes, any meddling of one with 
other, or the change of one into another, 
is the greatest harm to the State, and may -, 
be most justly termed evil doing? Precisely."-̂  

Social justice is achieved when all classes perform their 

duties in unison. Thus, harmony and peace prevail in the 

society. This perfect balance and equilibrium among the 

three classes give rise to virtues. Virtue is justice. 

"This then is justice; and on the other 
hand when the trader, the auxiliary, and 
the guardian each do their own business, 
that is justice, and will make the city 
just."if 

Thus, we see, the social justice is a natural upshot of 

virtue done by each of the classes at the same time. Even 

if a single class fails to achieve virtue by not perfor­

ming its duties in the most perfect manner, society will 

fall short of achieving social justice. Social justice is, 

therefore, a product of the joint venture of the three 

classes in the society. 
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Individual j u s t i c e , on the other hand, i s presup­

posed by soc ia l j u s t i c e . As each of the classes helps In 

achieving j u s t i c e , so a l so each member of the c lass 

achieves individual j u s t i c e to himself. Plato maintains 

t h a t man's soul has the qua l i t i e s l ike reason, s p i r i t and 

appe t i t e . Individual j u s t i c e prevai ls v/hen there i s 

balance and harmony in the soul of a man. Discord and 

chaos hinders the purpose of man. Only vhen man succeeds 

in s e t t i n g each of the components of his soul in t h e i r 

proper sphere, only then he is vir tuous and being vir tuous 

is j u s t . 

An individual can be j u s t , unsupported by o thers . 

His ul t imate purpose i s to act according to the d ic t a t e 

of his own soul . The d ic ta tes of the soul are nothing but 

the d i c t a t e of the inner nature of man. Individual j u s t i c e 

i s achieved vhen one acts in accordance with one's own 

na ture , for which one i s best f i t t e d by nature and nur­

tu re . A ju s t manifestation of a soul achieves individual 

j u s t i c e . A sold ier doing the action of a philosopher-king 

acts contrary to the nature of the soul , thereby inv i t ing 

chaos and turmoil. Interference with the action of another 

or ac t ing contrary to the d ic ta te of the soul is not only 

detr imental to the individual himself, but also to the 

socie ty a t l a rge . P l a to ' s purpose i s to confine each 
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individual to his own sphere of action. To say that an 

individual is just is to say that he is unfolding his own 

nature and acting in accordance with the dictates of his 

ovm soul. Such a conformity makes man virtuous. Man fails 

to achieve perfection, virtue or justice if he goes againsi 

the nature of his own soul. 

Individuals, acting in conformity with their nature, 

achieve not only individual justice for themselves but 

also social justice simultaneously. Therefore, social 

justice presupposes individual justice. Social justice is 

inconceivable without individual justice. There cannot be 

a just society without just individuals. This shows the 

importance given by Plato to the dignity of man. Indivi­

dual justice and social justice are complementary to each 

other. At the same time, society is not ignored. As an 

organism cannot function properly without different organs 

of it, so also society becomes defunct without individual 

human beings. Each individual acts both as a means and an 

end to himself. He is a means in so far as others are 

benefited out of his individual action. Further, he is an 

end to the extent he is benefited by the acts of others. 

An individual, according to Plato, is insufficient by 

himself. Such insufficiency can be overcome only v/hen 

individuals work to fulfill reciprocal needs. Each man, 
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therefore, acts as a means for others and by the by, 

becomes an end in himself. Plato, therefore, considers 

man, both as a means and an end. 

Plato's theory of justice speaks only of should and 

ought. It is, in this sense, visionary and Utopian in 

nature. It speaks of moral righteousness. It looks into 

the inner perfection of man. Laws are unnecessary for a 

disciplined mass who are very much conscious of .their 

duties. They know v/here justice lies. Justice is not an 

external fact that can be controlled by law. It is 

nothing but the external manifestation of the feelings 

of a righteous soul. External law has no part to play in 

Plato. Plato appeals to the conscience of man to perform 

duties most perfectly. It is the dictates of the soul, 

not external laws, that guide man. For Plato, morality is 

the only standard of judgement in matter of justice. Being 

moral is just and right. Being immoral is unjust and 

wrong. 

Thus, Plato's theory of justice has moral overtone. 

It upholds moral righteousness and inner perfection. It 

believes in the infallibility of human reason and con­

science. It believes in realisation rather than in coer­

cion and imposition. No law can reform the soul. It is 
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realisation on the part of human beings that matters. It 

does not believe in man-made legal codes bereft of mora­

lity. It depreciates external laws and coercion and 

treats them to be redundant and superfluous. 

With the theory of justice worked out by Aristotle, 

ve pass to a theory rich in legal content. It is its 

basic character that distinguishes it from the Platonic 

conception of justice as complete virtue devoid of any 

reference to lav;. But Aristotle gives a theory which is 

concerned in large part with justice as an application of 

law as opposed to the whole of virtue. 

Aristotle distinguishes between three kinds of jus­

tice; (i) general or universal justice, (ii) particular 

justice, and (iii) commutative justice. He identifies the 

former with the whole of righteousness or complete virtue. 

According to Aristotle, the law of the land covers the 

whole range of human activities. General justice lies in 

the conformity to the law of the land. Therefore, the 

just could be considered identical with the lawful. 

Aristotle remains silent as to how the law can conform 

to morality or complete virtue. The tendency to identify 

moral justice with legal justice is one of the major 

characteristics of Greek thought. 
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"... Aristotle's 'General' justice appears 
in what is called legal or social justice. 
Its business is to direct action towards 
the common good... Its function is to 
define the general principles of social 
organisation."5 

"In the abstract sense, therefore, the 
just can be identified with all law and 
therefore with all morality...This kind of 
justice is not a part of virtue, but the 
whole of virtue."6 

Particular justice is of two types: distributive 

and corrective or remedial. 

"Distributive justice is exercised in the 
distribution of honour, wealth, and the 
other divisible assets of the community, 
which may be allotted among its members in 
equal or unequal shares."? 

Here Aristotle introduces the important principle of pro­

portionate equality. It is a principle of geometrical 

proportion. If A and B are two persons and C and D are 

shares to be given, then according to distributive jus­

tice, it should be given according to their merit. It is 

unjust to treat unequals equally and equals unequally. 

In the Nicomachean Ethics, merit is taken to be the 

basis for distributive justice. Whatever equality is 

taken as the basis, awards must be proportionate to it. 

However, in nature there are no two individuals who are 
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equal. In fact, there is no equality in nature^ Equality-

is a social category. When ^e sa.j that two individuals 

are socially equal, it does not mean that they have no 

difference of any other kind among themselves. Some dif­

ferences do really exist between them. But these diffe­

rences like sex, race etc., are of no relevance. 

Corrective jxistice is the rule of law on particular 

cases of violence and is a matter for the judiciary. It 

is concerned with restoring a law. It deals with private 

transactions between persons. It takes account cases of 

unequal distribution and of loss and gain. It tries to 

strike a balance. The judge is the mediator who divides 

the shares or gifts equally between the two fighting per­

sons. Corrective justice applies to volimtary and involvm-

tary transactions as well. Voluntary transactions are 

fraud or theft which correspond to violation of contract 

or tort in English law. The role of the judge is not to 

punish but to redress. The involimtary transactions are 

deeds which relate not only to individuals, but also to 

the state. 

Corrective justice comes into operation when the 

standards created by distributive justice are violated. 

It may manifest itself either in the form of reparation 
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or of punishment. Thus, distributive justice is the crea­

tion of a system of rights according to the principle of 

'equality of consideration', and corrective justice is 

the effort to maintain this system. 

"...corrective justice is designed to 
maintain the system vhich distributive 
justice has created."8 

The third kind of justice according to Aristotle, 

is commutative justice. Its aim is to regulate fair tran­

sactions and exchanges considering the -skill of the par­

ties and the corresponding worth of their products. It 

is otherwise known as 'commercial justice.' It operates 

in the field of exchange of goods of different kinds, 

generally, between persons who are different and may be 

unequal in merit. It may so happen that the worth of a 

party's product is more than that of others. Therefore, 

the disparity in the worth of commodities, has to be 

equalised. To make bartering equal, there must be a com­

mon standard. Though demand of the parties, is in reality 

taken to be the standard, it is "conventionally represen­

ted by money. " Money is treated as, 

"the measure of all things, and so of 
their superior or inferior value, that 
is to say, how many shoes are equivalent 
to a house or to a ^iven quantity of 
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food. As therefore a builder to a shoe­
maker, so must such and such a number 
of shoes be to a house (or to a given 
quantity of food); for without this 
reciprocal proportion, there can be no 
exchange and no association; and it 
cannot be secured unless the commodities 
in question be equal in a sense."9 

Thus, Aristotle's three forms of justice have got 

their respective functions and responsibilities. General 

justice, which is identified with submission to the law 

of the land is virtue itself. Justice is the embodiment 

of virtue. It identifies law with virtue and therefore, 

with justice. To be law-abiding is to act justly. Law 

prescribes certain conduct and general justice looks into 

adherence to such conduct by the individuals. It controls 

the conduct of people according to the moral prescrip­

tions of the law of the land. Distributive justice, which 

comes under particular justice, looks into the fair dis­

tribution of assets, wealth, and honour, taking the pro­

portional merits and contributions of the individuals 

into consideration. Corrective justice, the second kind 

of particular justice, looks after the maintenance of 

fair distribution worked out by distributive justice. In 

case of violation of the principle of distribution, it 

effects a balance by compensation or by punishment. It 

brings proportional equality by a remedial method. 
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Commutative or commercial justice, the third kind, ope­

rates in the sphere of exchange of goods among the par­

ties in their individual transactions and maintains fair­

ness "by equalising the values of different products by 

a common standard of measurement. 

Kant has given a rational interpretation of morali­

ty. He upholds the supremacy and legitimacy of reason. 

Reason is infallible. The dictates of reason are the most 

rational, therefore, the most moral and just. Kant calls 

the dictate of reason to be the categorical imperative. 

It is the unconditional command of reason which teaches 

morality and which in fact, is morality itself. He, thus, 

identifies reason with morality. To act as per the dic­

tate of reason is to act justly and to be instinctive is 

to act ion justly. Categorical imperative teaches man and 

directs him to move through the right path. The universal 

reason is present in each man. It is this component in 

man that shows the light as to what should be done and 

what should not be done. 

Kant, most interestingly, also has identified law 

with morality. Of course, he says, laws operate in exter­

nal sphere and morality in the internal sphere. A law is 

nothing but the manifestation of reason; the dictates of 
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the ca tegor ica l imperative. The law of the land is the 

commands of reason of the law makers. Laws are r a t i o n a l . 

These laws make man most f ree . Man should ac t according 

to the ca tegor ica l imperatives. He gets the maximum f ree ­

dom by tha t . A d isc ip l ined c i t i zen finds no problem in 

obeying the lavjs of the s t a t e , because, the laws a re , a t 

the same time, the d ic ta tes of his own reason. I t is his 

own ca tegor ica l imperative tha t i s non-different from the 

commands of the law-makers. For an indisc ip l ined c i t i z e n , 

law teaches what should be and what should not be done; 

i t teaches what is the true nature of reason. Law teaches 

a man by forcing him to obey the law who does not know 

his true freedom. 

Thus, in Kant, law is morality in i t s e n t i r e t y . 

There is no conf l i c t between pos i t ive law and moral law. 

Though law takes the external actions in to considerat ion, 

s t i l l then, i t does not conf l i c t with morali ty. Law and 

morality or iginate from the same source, tha t i s , reason 

or ca tegor ica l imperative. Law, in Kant, is the most j u s t 

and moral. There i s nothing l ike unjust and immoral law 

in Kant. The i n f a l l i b l e reason is the source of both 

law and morali ty. A man who is moral i s a lso lawful and 

therefore , j u s t . The ca tegor ica l imperative operates in 
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the internal sphere and in the external sphere too. It 

manifests as morality in the internal sphere and exposes 

itself, in the form of laws in the external sphere. 

Though morality is tinged with subjectivity, still then, 

it is objective in the sense that it is itself the cate­

gorical imperative. Morality is not linked with the 

external consequences of an action or its effects upon 

other persons. Kant has associated morality exclusively 

with the inner attitude of a person towards his acts. In 

the words of Karl Mannheim, Kant places, 

"all the moral emphasis not upon objective 
and obvert behaviour and its visible con­
sequences, but upon the intention of the 
doer."10 

Justice and law, according to Kant, operate in the 

external sphere only. These are concerned with the exter­

nal relation of man with his fellow beings in the socie­

ty and the transactions of society. 

"Whatever is juridically in accordance 
with External Laws, is said to be Just...; 
and whatever is noi juridically in 
accordance with External Laws, is 
Unjust."11 

A man who harbours a good intention is moral though his 

acts bring grievous consequences for the society. Hence, 
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"the state of mind of the Agent or Doer 
of a deed makes a difference in imputing 
its consequences, according as he did it 
in passion or performed it -with coolness 
and deliberation,"12 

A man vho with a refined mind harbours the best of 

intentions, but because of awkwardness and unskillfulness 

brings about disastrous consequences, is no doubt moral 

though unlawful and unjust. 

Kant gives importance to the intention of the doer. 

He matters the nature of the will much. The will should 

be good. It should be a rational will of a rational man. 

It should be the will in accordance with the categorical 

imperative. It should not be a relative, selfish will 

arising out of hypothetical imperative. The good will is 

the universal will. It is the objective will; the will of 

all. As men are rational, each possesses this rational 

good will which corresponds with the will of all ration­

al men. Such good, objective will differs from the indi­

vidual subjective will which is nothing but the manifes­

tation of irrational instinctive will. 

The objective good will is the means to achieve 

an objective end* the end of hucanity. It is the aim of 

good will to achieve moral perfection. Such an end is 
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given by reason itself, not by reason at the service of 

inclination. 

"These ends must be valid for every 
rational being; they must be objective 
ends, not merely subjective ones; they 
must be absolute and not relative; they 
must have an absolute and not a relative 
worth, being good in themselves and not 
merely good for a particular kind of 
agent. To say this, is to say that they 
must be ends in themselves. "13 

Kant, therefore, tells, 

"So act as to use humanity, both in your 
ov/n person and in the person of every 
other, always at the same time as an end, 
never simply as a means."1V 

The good rational will acts as.a means to the furtherance 

of moral perfection as an end. This absolute end acts as 

the ground of the categorical imperative as relative ends 

act as the groiond of hypothetical imperatives. The cate­

gorical imperative or good objective will is present in 

every rational being. So, man should be treated always 

as an end in himself. He should not be treated as a means 

to an end whose value, instead of being rational, abso­

lute, objective and universal becomes relative and 

instinctive, if so treated. 
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Rational man is regarded "by Kant as an absolute 

value. Value is intrinsic to man. In no case such an 

inherent value should be neglected. Such a value should 

never be used as a means to an end external to the per­

sonality of man. To consider man as only a means to an 

external end is to subordinate an absolute, objectively 

universal and supreme value to a value relative and sub­

jective. It is to neglect the human worth and dignity. 

Kant, therefore, treats rational beings to be the ideal 

ends of society. We ought to seek such ends. 

Accepting rational human beings to be values, Kant 

upholds them as ends in themselves. The lai-JS of the state 

should aim at this end: honouring of human values and 

dignity. Actions ought to be guided by a set of universal 

lavs which are the manifestation of the categorical impe­

rative. Human acts should be at par with such universal 

objective laws. Private ends are not the ideals before 

us. The Kingdom of ends are the universal ends. Private 

ends should be sought only when they are compatible with 

the categorical imperative or the universal laws. 

The Idealistic notion of justice got an absolutis-

tic touch in the hands of Hegel. Hegel treats the state 

as the absolute in all matters of social life. It is the 
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embodiment of spirit, reason or mind. Perfection reaches 

its zenith in the ohjectification of the state. All con­

tradictions and differences are subsumed under the state. 

State is nothing but mind, reason or spirit objectified 

through a triadic rational vjay. State is rational. It is 

rational in its actions and volitions. State is the 

divine idea as it exists on the Earth. State is the 

supreme and the most perfect and the just manifestation 

of the spirit. The voice of the state is, therefore, 

rational. It is the voice of the spirit objectified in 

the form of the state. State is the supreme as it is the 

most harmonious manifestation in which the substantive 

spirit realises its real form. 

Man is an element in the spiritual hierarchy. 

Every man is a spiritual entity participating in the spi­

ritual display of the Absolute spirit. Of course, man is 

not the perfect manifestation of the spirit; still then, 

man possesses that rational and spiritual aptitude as 

he is a partial manifestation of spirit, Man owes every­

thing to the all comprehensive state, Man can be under­

stood and conceived only in reference to the state. 

State is an absolute organism engulfing all the stages 

of the manifesting spirit in itself. It is the most 
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rational, the most moral, the most Just because it is 

the most perfect stage of the unfolding spirit. 

Law is the voice of the substantive will or spirit 

ingrained in the state. The rational attitude of the 

state is reflected in the form of laws and therefore, 

laws are moral and rational. It is the most perfect and 

ethical reflection of the most perfect substantive spi­

rit of the state. Not only in laws, but also in all 

rational arrangements the pulse of the spirit is felt. 

Justice lies in submitting to such rational wills 

of the state, i.e. to the laws. Hegel emphasizes that in 

submitting the private interests to the laws of the 

state, men submit their passions to the control of rea­

son. In such cases, a less rational will obeys the most 

rational will and gets an opportunity to enjoy the pro­

ducts of rational deliberations. Furthermore, the indi­

vidual subjective will is reconciled with the objective 

will in the obedience of the law. Man's freedom and 

liberty are compatible with the submission to laws 

because it is the same substantive spirit reflected in 

the form of subjective will and the laws. True freedom 

lies in the willing acceptance of the acts and legisla­

tions of the state. By doing this one is not coerced, 
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rather dictated by his own reason, as a memher of the 

rational fabric. Hegel also justifies coercion in cases 

vben man is guided by his instincts, rather than by his 

rational insight. Coercion does not enslave man, rather 

ignites his dormant rational will in teaching the true 

sense of freedom. 

Man's chief glory is his personality. A personality 

is a unit of freedom quite aware of its rights and inde­

pendence. Freedom, is 

"just as fundamental a character of the 
subjective will as weight is of bodies... 
free entity is the will. Will without 
freedom is an empty word, while freedom 
is actual only as will, as subject."15 

The all inclusive spirit does not impede the exhibition 

of human freedom in the form of rights. It is an objecti­

fied substantive spirit giving vent to the free expres­

sion and execution of the rational rights of man. Free­

dom to such rights does not ever contradict the rational 

activities of the state because they stem from the same 

source. The basis of rights is the free individual will. 

The will is free and therefore, freedom is the substance 

of right and its ultimate goal. Rights of humanbeings 

are nothing but their freedom made actual. Freedom 



36 

becomes explicit when it takes the form of rights in the 

social organism. Man unfolds his true nature only when 

he establishes his freedom in stressing upon his invio­

lable rights. In demanding rights, man does not go con­

trary to the objective will but moves most symmetrically. 

He obeys the counsel of reason. It is only because 

"right is the embodiment of the absolute 
concept or of the self-conscious freedom 
that it is something sacrosanct. "16 

The personality of a man and his rights are inseparable. 

It is inconceivable and contradictory to say that there 

is a person who does not possess freedom to his rights. 

By the mere reason that man is a link in the chain of 

rational manifestation of the absolute free spirit, he 

possesses the freedom to implement his inalienable 

rights - the right to live as a human being. Of course, 

human reason is fallible being subjected sometimes to 

his instincts. Therefore, the state, being the most per­

fect embodiment of reason stands supreme in all matters. 

Individual personality is better protected under the 

supervision of the state. Man is subordinate to the 

State and he should dedicate himself to the ethical 

whole for the proper security of his immanent freedom. 
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Hegel succeeded most interestingly in compromising 

the supremacy of the state and individual freedom. Abso­

lute reason is never erroneous. Lows vhich are the objec­

tified spirit, are therefore, most rational and moral. 

Laws cannot go against the rational will of the human 

beings in protecting their fundamental rights. Justice 

lies in the obedience to such laws. In obeying the laws 

framed by the rational state, man does not obey anybody 

else but his own reason, because the subjective will and 

the will of the state are non-different. Degradation of 

human personality arises only when man is guided by an 

extraneous authority. Hegel made man the architect of his 

own fortune in leading a free social life according to 

his immanent freedom. Nonetheless, Hegel says that as man 

is subordinate to the ethical state, he should act accor­

ding to the advice and order of it and even if 

"the state claims life, the individual 
must surrender it. "17 

But I wish to point out that demanding the life of 

a human person is not an act of reason. It is incompati­

ble with the nature of the highest ideal - the state. If 

in any case, the state claims the life of an individual, 

this should be treated as an act of injustice. Human 

person should not be sacrificed for an ulterior end, 

however noble it may be. 
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Idealism in i t s d i f fe ren t form grew in the f i r s t 

half of the fe'jentieth century in I t a l y and Germany. I t 

vas the a b s o l u t i s t i c trend perpetrated "by no less than 

men l ike Mussolini and Hi t i e r „ Inspired by the Hegelian 

d i a l e c t i c of the supremacy of the s t a t e , they idol ized 

and g lo r i f i ed I t a l y and Germany as the s ta tes and nations 

having l i f e of i t s own and being the moral end of every­

th ing . Liberalism, democracy and socialism were thrown 

as ide , and in the i r place arose a novel fabric of abso­

lutism and t o t a l i t a r i an i sm . The novelty consis ts essen­

t i a l l y in the repudiation of the assumptions, ideals and 

the methods of democracy, l ibe ra l i sm, and social ism. 

None of these methods aims a t the end of the socie ty or 

the nat ion . Ei ther they look to the i n t e r e s t s of the 

individuals or the i n t e r e s t s of the economic c l a s se s . 

The i n t e r e s t of the s t a t e is not the summation of pr ivate 

i n t e r e s t s nor i s i t the general w i l l of Rousseau, but 

the s t a t e has i t s own wi l l and l i f e . Individuals form an 

organic par t of the s t a t e . They are the means, the 

instruments for the advancement of the nat ion . The s t a t e 

and the nation are ends in themselves. 
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Fascism and Nazism are the twin "by-products of such 

a n a t i o n a l i s t i c and t o t a l i t a r i a n outburst in the twenties 

of the tv/entieth century. Being victims of the t r ea ty of 

Versa i l l es of 1919, the n a t i o n a l i s t i c s p i r i t of the 

I t a l i a n s and Germans vere subdued. I t was the f la r ing 

words of Mussolini and Hi t l e r tha t could inspi re the spi­

r i t of a lo f ty nationalism in the hear ts of the people 

which could engulf the en t i re Europe for a t l e a s t two 

and a half decades and i t s echo is s t i l l heard in the 

nook and corner of the en t i re world. I t was an anomic 

soc ie ty which read i ly reacted to the c a l l in a period of 

c r i s i s for reassurance and promise for rees tab l i sh ing the 

r igh t s of the mass only to be deceived very soon. Human 

persona l i ty was Ignored and trampled by the t o t a l i t a r i a n 

feet of the two d i c t a t o r s . 

Fascism is iden t i f i ed -with the p o l i t i c a l upheaval 

which prevailed in I t a l y from 1922 to 19^5 "under the 

dynamic leadership of Benito Mussolini, the DiSce. This 

period witnessed many deviations from the t r a d i t i o n a l 

trend and the admission of many news ideas . I t saw the 

abol i t ion of individual l i b e r t y of the l i b e r a l i s t s , the 

abol i t ion of the s o c i a l i s t i c d i s t r i bu t i on of the s t a t e 

economy of the s o c i a l i s t s and the subjugation of the 

free-voice of the democrats. On the grave of these , there 
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arose a sense of strong nationalism which admitted 

"Everything for the state; nothing 
against the state; nothing outside 
the state." 

Establishing the party, Mussolini vanted to have 

an ideology of Fascism. For this, Geovanni Gentile, the 

idealist, following the Hegelian theory introduced the 

same to Fascism. As a result. Fascism became an upshot 

of Hegelian Idealism, The basic theory of Hegel aims at 

glorification and idolisation of the state. The state is 

the highest manifestation of the divine spirit. It is 

the embodiment of morality, reason and of the highest 

ethical values. Gentile, not'having enough time to chalk 

out an independent ideology, introduced the theory in 

hand to Fascism. 

For Fascism, the state is the absolute. It is 

"... an organic entity vhich embodied 
in itself all the noblest spiritual 
reality of the people as a •whole..."l8 

In the Article 1 of the Labour Charter of 1927, the 

Italian Nation "was described as an 

"organism having ends, a life and means 
superior in pover and duration to the 
single individuals or groups of indivi­
duals composing it."19 



hi 

Every one is to "be inspired by the moral sentiment of the 

fatherland and hy national solidarity. As every one be­

longs to the state, therefore, the interest of every 

individual and class ought to aim at the firm consolida­

tion of the state. Devotion to one's liberty, equality 

and happiness ought to be replaced by devotion and sub­

mission to the state as a moral end that includes or over­

rides all individual goods. Every interest and value are 

to be controlled by the state. Everything is to be judged 

from the interest, of the state. All legislations and 

enactments were made to suit the Fascists' absolutistic 

ideology. It was argued that the spiritual faculties of 

men could be developed to a finer degree not by submit­

ting to the individualistic and instinctive rights and 

liberties, but by surrendering and merging themselves to 

larger organisms - the family, the church, and finally 

the state. 

Fascism deprecates human liberties let loose. It 

denies liberties to men to do what they think fit. It 

denies licensed liberties to men. The liberty that it 

sanctions is the categorical submission of every one to 

the dictates of the all pervasive and all powerful state. 

Submission to the ethical will of the state is sacred. 
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It very much resembles the Hobbesian sense of liberty 

when he says that liberty is "subjection to law" and aŝ  

a "concession by the state." Human rights and liberties 

are only honoured and counted when they are conferred 

by the state and only when they "coincide with the will 

20 of the state." Liberty is simply subjection. Freedom 

is enjoyable by voluntary submission to the state policy 

supposed to be moral and just. Though it seems paradoxi­

cal, as we find in Rousseau, human rights, liberties and 

freedom go hand in hand in keeping faith in the state. 

To act in a nationalistic spirit is ;}ust. To be motiva­

ted by the idea of national solidarity is to behave 

morally and justly. Justice lies in the unconditional 

submission of man without interference with the state 

policy and attaching firm faith to the lofty idealism of 

the Fascists. 

Fascism went to the extent of controlling the eco­

nomy of the state as a whole. It denied the individualis­

tic standard of private ownership of property. It also 

denied the fruit of the labour as contemplated by the 

socialists or the idea regarding the distribution of 

profit according to merit and sacrifice. It considered 

all economic questions from the stand-point of national 
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u t i l i t y . Prof i ts and gains , production and d i s t r ibu t ion 

of veal th are primary matters of na t iona l and not of 

pr ivate concern. As a r e s u l t , i t repudiates both l a i s s ez ' 

f a i r e and public ownership as i t s dominant economic 

pol icy. 

"Thus i t i s the e x p l i c i t aim of Fascism 
to displace the enfeebling creeds of 
individual equa l i ty , freedom, and r i g h t , 
by i t s own orderly doctrine of an organic, 
h i e ra rch ica l ly cons t i tu ted nat ion, whose 
fev v e r i l e and discerning c i t i zens hold 
the multitude of commonplace individuals 
in subservience to the r ea l i za t ion of 
des t in ies more important and permanent 
than the i r l imited hopes and be l i e f s can 
contemplate."21 

Such an a b s o l u t i s t i c conception of s t a t e j u s t i f i e s 

human act ions only when they sa t i s fy the na t iona l i n t e ­

r e s t in contr ibuting to na t ional s o l i d a r i t y . Action, 

however sublime may be, is unjust which does not c o n t r i ­

bute to the well-being of the s t a t e . As s t a t e i s an 

"e thic s t a t e , " the incarnat ion of morality and va lues , 

i t does no wrong. Obeying the policy of the s t a t e , con­

ducting one's a c t i v i t i e s according to the F a s c i s t s ' pro­

gramme and submitting to the w i l l of the Duce when he 

so des i r e s , i s to move in the most refined path t o 

achieve j u s t i c e . 



hh 

Fascism, no doubt, had succeeded in perpet ra t ing 

absolutism of the s t a t e in the Hegelian l i n e . But i t 

f a l l s short of the cream of Hegelian thought. The Fas­

c i s t s ' s t a t e -was not an "ethic s t a t e " or an embodiment 

of moral i ty in the true sense of the terra. Rather, i t 

was a pseudo moral s t a t e characterized a r b i t r a r i l y as an 

"ethic s t a t e , " Though I t a l y did not witness the ghastly 

genocide enacted so f a i th fu l ly by H i t l e r ' s fol lowers, 

and even though "at i t s worst . Fascism never robbed the 
22 I t a l i a n s of the i r humanity," s t i l l then the l i b e r t y of 

the I t a l i a n s was ignored. Voice of the people was 

si lenced and they v/ere forced "to follow without question 

the orders of the Duce." 

Individualism was sacr i f iced for the end of the 

s t a t e . People were made the means and instruments not 

for the i r own end but for an extraneous end - the end of 

the s t a t e . People's persona l i ty , l i b e r t y and r ights had 

some meaning i f a t a l l they served for a na t iona l end. 

Res t r i c t ing human t a l en t s and l i b e r t i e s only to the end 

of the s t a t e i s nothing but a f lagrant v io la t ion of a 

human sense of j u s t i c e . Every man has got his own worth 

and va lue , and i s in possession of some inal ienable 

r i g h t s , which a Duce cannot annul. Such human values 
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and rights are logically inseparable from the personality 

of man. Anyt.hing contrary to this, does nothing else but 

snatches away the very essence of humanity. Subduing the 

individuals by a mightier force of the state and keeping 

men in ave are against the dignity of man. Dethroning 

human beings from their basic rights is incompatible with 

their nature. Justice lies not in destroying human values, 

not in hindering human free expressions, but in providing 

congenial conditions for a fearless exhibition of thair 

rights and liberties. It is an act of injustice on the 

part of a state to treat man Just as a means for the 

ulterior end of the state. Every man is a valiie in itself 

which ought to be respected. It ought not to be sacri­

ficed for a utilitarian and absolutistic end. Man is an 

end, and end in itself. 

The Nazism of Hitler which influenced political 

power in Germany for at least tv/o decades from 1925 to 

19^5 functioned in a way more barbarous and inhuman than 

that of Fascism. The sole aim of the concentration and 

extermination camps was to demonstrate that 

"man's soul, his dignity, and his self-
respect can be reduced to dirt and 
ashes..."23 
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The non-Germans, spec ia l ly the Jev/s, -were viewed -with 

contempt and Hi t l e r upheld the extermination camps as 

the " f ina l solut ion to the problems of the Jews." He 

was so fa i th fu l to his race and confident of i t s superio 

r i t y t h a t he a t t r i bu t ed the growth of human culture only 

to the Aryan race. H i t l e r declared in Mein Kampf: 

" I t was the Aryan who la id the groundwork 
and erected the walls of every great s t r u c ­
ture in human cu l tu re . "2^ 

H i t l e r ' s a b s o l u t i s t i c national socialism turned 

very soon towards a t o t a l i t a r i a n trend when he iden t i f i ed 

the nation with himself. He re jec ted a l l human values 

as debased. Under a s t a t e policy of t e r r o r and murder, 

he kept human personal i ty and ind iv idua l i ty constant ly 

a t bay. Such a n i h i l i s t i c tendency had only one aim: to 

- th ro t t l e the human qua l i t i e s which were not acceptable 

to the Nazi p r inc ip l e s . By a constant process of s t a t e 

l e g i s l a t i o n , Nazism perpetrated a systematic degradation 

of human personal i ty and human worth. Hi t l e r was so 

deeply imbued with the t o t a l i t a r i a n sense of s t a t e tha t 

h is twelve years ' d i c t a to r sh ip was 

"barren of a l l ideas save one- the 
further extension of his own power 
and tha t of the nation with which 
he had iden t i f i ed himself."25 
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The totalitarian regime of Ritler neglected all 

human feelings and emotions. He sacrificed human digni­

ty in the struggle for dominance. He treated genius of 

individual to be primary and decisive. And on this stand, 

the voice of the majority can be subdued. Nazism stamped 

dovn a resign of constant annihilation of human personali­

ty in the struggle for power. Hitler contends: 

"The genius of the individual is decisive, 
not the spirit of the masses. All life is 
bound up in three theses: struggle is the 
father of all things, virtue lies in blood, 
leadership is primary and decisive. "26 

And Hitler in his firing speeches reverberates: 

"One creature drinks the blood of another. 
The death of one nourishes the other. One 
should not dribble about human feelings... 
the struggle goes on."2? 

Nazism did not take note of any human liberty. 

Human liberty -was regarded incompatible -with the totali­

tarianism of Nazism. Man vas sanctioned only v/ith the 

solitary liberty - the liberty to submit unconditionally 

to the authoritarian state. I wish to point out that a 

nation, not honouring the dignity of human beings, can 

never be justified. To cancel human values like liberty, 

right, freedom, is to arrest the natural tendency of man. 
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Man should be l e f t to himself. Pie should be the maker 

of his ov/n dest iny. Jus t i ce does not l i e in determining 

the dest iny of one by the forceful hand of o thers . Men 

should not be discriminated by the s t a t ion of the i r 

b i r t h . From the stand-point of human values , Aryans are 

as good as non-Aryans or the Jews. 

I have put P la to , A r i s t o t l e , Kant, Hegel, Hi t le r 

and Mussolini under one head. All of them, in the disser­

t a t i on , have been t rea ted as i d e a l i s t s . The reason for 

put t ing them together i s the following: All of them 

advance a theory of j u s t i c e which can be character ised 

as i d e a l i s t i c . Idealism t r ea t s j u s t i c e as an end in 

i t s e l f . Jus t i ce is absolute and i n d i v i s i b l e . I t is nn 

end, but not a means. The u t i l i t a r i a n s and pragmatists 

t r e a t j u s t i c e as a means. I t is a means to some higher 

end. To the extent , i t secures the desired end, to that 

extent i t i s acceptable. But for the i d e a l i s t s , j u s t i c e 

knows no other end than i t s e l f . I t i s the supreme end. 

All other considerations are extraneous, and so, i r r e ­

levant to i t . 

But the i d e a l i s t s , I wish to point out, have 

not emphasized the value element in the concept of man. 

Plato and Ar i s to t l e emphasize the r a t i o n a l element in 
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man. Plato even goes to the extent of identifying justice 

vlth morality. Aristotle identifies justice with righteous­

ness, so far as general or universal justice is concerned, 

Kant relates justice to categorical imperatives. This 

means that no compromise can he made in the name of jus­

tice. Persons are to "be respected, because they are the 

centres of categorical imperative. Hegel, following the 

Idealistic line, treats justice as indivisible and abso­

lute. But he places justice, not in the person, but in 

the state. The locus of justice, according to Hegel, lies 

not in the person, but in the state. That is why, Hegel 

proclaims that freedom is obedience to the state. This 

means that to the extent a person obeys the order of the 

state, to that extent he is free. Obedience, freedom and 

justice go together. Hitler and Mussolini, following the 

footprints of the idealistic thinkers, treated justice as 

absolute. But both of them made human persons subordinate 

and subservient to the state. This is how they treated 

state as primary, and persons as secondary. On the other 

hand, I wish to argue that persons are primary and state 

or government is secondary. Further, 'person' being a 

value concept cannot be made subservient to the state. 

Almost all the idealists seem to have overlooked this 

point. But their argument that justice is absolute and 
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indivisible, is quite reasonable. As I have pointed out 

earlier, justice is central to understanding human 

society. The positivistic concept of society is not 

adequate. It stands in need of certain other modes of 

understanding. Understanding of human society in terms 

of justice is such a mode. It provides a "way of under­

standing human society in terms of reason, value, mora­

lity and justice. Above all, such notions cannot stand 

in isolation. They need human persons for instantiations. 

It is only in this sense that human persons can be said 

to be primary. Kant, while advocating respect for persons, 

approximates to this position. To quote his own words: 

"But rational beings, on the other 
hand, we call persons, since by their 
very nature they exist as ends in 
themselves, never to be treated simply 
as things. A person is an object of 
respect; thus we cannot treat him in 
any arbitrary fashion. He is not 
simply a subjective end, as though 
his value rested solely on our desires; 
he is an objective end, one who exists 
in himself as an end. We cannot make 
him a mere means to some end substitu­
ted in his place. If a rational being 
be not such an end, nothing whatsoever 
has absolute value. But if everything 
has only relative contingent value, 
then th,ere can be no supreme principle 
of practical reason."28 
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CHAPTER - TTT 



5^ 

CONTRACTUALISTIC APPROACH TO JUSTICE 

Justice is Viewed from a different angle by the 

group of social contractualists like, Hobbes, Locke and 

Rousseau. Their writings give the impression as if they 

are talking of the origin of society or state through a 

contract made by men living in a state of nature. The 

state of nature, where people were guided by no law or 

by some natural law as the case may be has been depicted 

as quite different from civil society. The description 

of the state of nature, though suggests some merits of 

it yet it is not free from certain grievous and disas­

trous consequences. As a result, men in the state of 

nature try to give up such a nasty state of existence 

and to come over to civil society. This transition is 

important in the sense that it paves the way for estab-

,lishment of a legal code. 

The social contractualists in general talk of 

natural laws and natural rights. Both Locke and Rousseau 

recognise the importance of natural laws and natural 

rights. They lay emphasis on obedience to such laws and 

the protection of the rights which are more fundamental 

than the civil laws and civil rights. Hobbes differs 

from them in treating positive or civil law the most 

supreme. Anything in accordance with the positive law is 
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just, otherwise unjust. On the other hand, Locke and 

Rousseau find their final resort in natural laws and 

natural rights. ̂ 'Jhatever may be the ultimate reference, 

all of them treat justice as a social concept which can 

only be thought of in a state of social life or in a 

social organism. 

Both Locke and Rousseau regard the precontractual 

life to be social, though not civil or political. People 

in the state of nature, live according to a standard 

provided and protected by the laws of nature. They enjoy 

their inalienable natural rights. Though legal justice 

is a product of civil society, justice as the supreme 

virtue is prior to it. Furthermore, civil society not 

only presupposes justice but is the product of a contract 

which is nothing but a code of justice. Hobbes differs 

from Locke and Rousseau in very many ways when he argues 

that justice means legal justice which is a product of 

civil society, not a presupposition of it. 

Thomas Hohbes is a celebrated exponent of social 

contract theory. This theory is basically meant to give 

an explanation of the hypothetical origin of the civil 

society or state. Before civil society was formed, men 

were living in a state of nature. There was no law, no 
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authority to maintain peace in that state of nature, Man 

•was guided solely by his instinct of self-preservation. 

The man of nature is no one else but the hypothetical 

irrational brute, whose basic nature is instinctive. 

Such brutes, in the absence of a coercive authority, 

were no less dangerous than the deadly animals. 'Might 

is right', was the prevailing principle which made the 

state of nature a state of constant war. The infinite 

and unrestrained natural right that man enjoyed in the 

state of nature, made his life "solitary, poor, nasty, 

brutish and short." 

Men decided to leave this nasty state of nature 

by a social contract made by themselves. This contract 

paved the way for a smooth transition from the life in 

the state of nature to a civil life. It also established 

a monarch which was the sovereign in all matters of so­

ciety. While all men in the society are restrained by 

the conditions of the covenant/contract,the monarch . 

stands above it. His voice is supreme and he is the 

authority for making and interpreting laws. He is that 

coercive force which can very easily set people right. 

Hobbes argues that a covenant without sword is useless. 

The monarch who is no less than the Leviathan is the 
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source of all law, all justice, and the source of all 

po\v-ers. His voice is law, his interpretation is the just 

interp3^etation and he is the incarnation of justice. The 

dependence of justice upon the existence of a siiperior 

power is supported by the following argument: 

"If we could suppose a great multitude 
of men to consent in the observation of 
justice..,, without a common power to 
keep them all in awe, we might, as well, 
suppose all mankind to do the same; and 
then there neither would be nor need to 
be any civil government or commonwealth 
at all."2 

The contractualists, in general, are the exponents 

of natural law and natural right. Natural law is the 

supreme. Positive law is valid only so far as it corres­

ponds to the natural law. Any set of positive laws crea­

ted by customs/conventions or stipulated by human legis­

lators, which are contrary to natural law, are consider­

ed invalid and unjust. However, Hobbes deviates from 

this general trend of the natural law theorists. Accor­

ding to Hobbes, the voice of the Leviathan or the monarch 

is the positive law which is non-different from the 

natural law. Hobbes maintains that there is no contra­

diction between positive law and natural law. 
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"The law of nature and the civil law 
contain each other, and are of equal 
extent.... The law of nature.... is 
a part of the civil law in all common­
wealths of the world. Reciprocally 
also, the civil law is a part of the 
dictates of Nature.... every subject 
in a commonwealth has covenanted to 
obey the civil law...,and therefore 
obedience to the civil law is part 
also of the law of nature."3 

Thus, Hobbes maintains that positive law can never 

be against the law of nature, Hobbes has accorded supre­

macy to positive laws with the obvious reason of making 

the Leviathan or the monarch the sovereign in all matters. 

The concept of justice acquires a different mea­

ning in the hands of Hobbes, He defends the stand that 

justice depends on positive law. That which is lawful is 

just, otherwise unjust. So, the question of justice or 

injustice can be raised only when there is positive law. 

In the pre-social state of nature, there was no positive 

law. Law comes into being only with the formation of the 

commonwealth. Prior to it, nothing can be said about 

justice or injustice. Justice or injustice presupposes 

a civil society. In other words, justice and injustice 

depend upon law, hence are the work of a civil society 

and relative to it. Without society, i.e., in a state of 

nature, there is no justice. 
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This makes ju s t i ce d i f fer from soc ie ty to socie ty . 

In other words, the code of conduct of one socie ty v i l l 

d i f fe r from those of other soc ie t i e s on t h i s assumption. 

An action vjhich is t r ea t ed as j u s t in the context of one 

socie ty may be unjust in the context of another. Kelsen 

points out : 

"A man i s ju s t if his behaviour conforms 
to the norms of a soc ia l order supposed 
to be j u s t . "U-

Hobbes ' t b e s i s , I vish to poijit out, makes the concept 

of j u s t i c e r e l a t i v e . 

Ilobbes further maintains tha t law is independent 

of j u s t i c e . I t i s not necessary for a law to be j u s t . To 

be j u s t or unjust i s not a c r i t e r i on tha t determines the 

v a l i d i t y of a posi t ive law. I t i s not even the objective 

of pos i t ive laws to f u l f i l l th i s end. To accept a s e t of 

laws means to t r e a t i t v a l i d . 

Leviathan can do no wrong or i n j u s t i c e . I t i s the 

source of a l l law. I t i s above a l l so r t s of evaluat ions . 

I t is the law-making power and is the source of j u s t i c e , 

Hobbes appears to be ta lk ing in terms of l ega l 

j u s t i c e when he says tha t what i s lawful is j u s t and 
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what is just is lawful. Righteousness, reason, and mora­

lity, were conspicuously absent in Hobbes. Instead he 

upheld the supremacy of the arbitrary dictates of the 

Leviathan who is guided more by instinct than by reason. 

Hobbes maintains that a law, whether good or bad, is just, 

Justice lies in the unconditional submission to this law. 

Justice is accomplished by the unconditional obedience 

to the sovereign's dictates. 

Locke tries to give a liberal colour to the theory 

of justice through social contract. His theory of social 

contract is an attempt at the explanation of the origin 

of political society. Political society is formed as a 

result of an agreement among individuals living in the 

state of nature. Life of man, in the state of nature was 

not difficult. Men were leading a life of peace and 

cooperation. They were obeying the laws of nature and 

honouring the natural rights of their fellow inhabitants. 

Though, men were endowed with instinctive passion, still 

then they were rational in consideration. This made the 

life of man, in the state of nature, a life of peace and 

cooperation, tranquility and mutual love. In spite of 

these advantages, there was no ruler to see to the pro­

per interpretation of the law of nature, to protect the 
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natural rights of man and to pass objective judgements 

in case of violations of it. Of course, such violations 

were not prevalent in the Lockean state of nature. It was 

not the irrational and instinctively guided brute of 

Hobbes, but the rational animal of Locke who could 

respect the natural laws and rights in the state of 

nature. Notwithstanding all such congenial social atti­

tude of man to maintain peace and order, the state of 

nature was lacking in some political authority. 

In the absence of such a political authority, the 

life of man in the state of nature was not free from 

occasional difficulties. However, men in that state-of-

affairs possessed natural right to piinish the transgres­

sor of natural law. But how to pass objective judgements 

in the absence of law enforcing agency? The need for 

such an agency was greatly felt. Therefore, men came to 

form one organic society instead of leading solitary and 

individualistic life, where their natural rights would 

be better protected, their property would be well looked 

after and objective judgements could be made possible. 

Unlike Hobbes, Locke advocates that justice is 

not a product of social contract. Rather, social contract 

presupposes the concept of justice. The ideas of just 
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actions and unjust actions were very much there "before 

men agreed to form society through a pact. Men were 

quite conscious of the natural laws and their natural 

rights. They accepted those to be the guiding principles 

of a moral and just life. Of course, there used to he 

sporadic violation of the laws of nature, thereby making 

life difficult. Still then, life in that state was quite 

balanced because people knew what should be and should 

not be done. Each of them respected other's rights and 

in turn, expected the same. Above all, each of them pos­

sessed the aptitude to judge actions according to the 

natural laws and natural rights, though objectivity was 

sometimes disrupted by some unruly few. People were com­

petent to pass judgements. 

I wish to suggest in this connection that justice 

is inseparable from human life, whether precontract or 

post-contract. Furthermore, justice is not a product of 

social life, rather social life presupposes justice. 

Social life is possible only because people obey a code 

of conduct, written or unwritten. 

Justice being a pre-requisite of social life and 

of the social contract, is neither a product of society 

nor of contract. Positive law established in the society. 
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is a product of the pact or contract. Justice is indepen­

dent of positive law. Even the idea of justice cannot 

be delinked from the state of nature for the simple 

reason that it consists of human beings, and the ideas of 

man and justice are interlinked. Justice is also presup­

posed by positive laws. Locke by treating justice not as 

a product of the pact or of society or of the Leviathan, 

has upheld its supremacy even over the so called Levia­

than or the sovereign. The negligible and the Leviathan, 

all come under justice. Positive laA-̂s are framed by the 

government. These 

"laws, not to be varied in particular 
cases, but to have one rule for rich 
and poor, for the favourite at Court, 
and the countryman at plough."5 

How do we validate such laws? What justifies these laws? 

I wish to suggest in this connection that it is justice 

works as the fountain head of all positive laws. So, 

instead of justice depending on law, law depends on 

'justice'. A set of positive laws are Valid and just 

only when they correspond to the dictates of morality or 

reason which is nothing but 'justice'. A law can be just 

or unjust. The concept of law, therefore, presupposes 

a superior idea 'justice' in reference to which it can bo 
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valued and judged. In his second Treatise of Government, 

Locke has rightly pointed out: 

"The obligations of the law of nature 
cease not in society, but only in many 
cases are drawn closer, and have by 
human laws known penalties annexed to 
them to enforce their observation. Thus 
the law of nature stands as an eternal 
rule to all men, legislators as well as 
others. The rules they make for other 
men's actions must....be conformable to 
the law of nature....and the fundamental 
law of nature being the preservation of 
mankind, no human sanction can be good 
or Â alid against it. "6 

Locke differs from Hobbes in arguing for 'Justice' 

with the help of natural laws than with the positive laws. 

Justice is not treated as a product of society. In the 

state of nature, even in the absence of society, actions 

are also considered to be just or unjust. That is why 

Locke makes it clear that justice does not depend on po­

sitive laws made after the society is formed but depends 

on natural laws which make people morally bound to obey 

it. These natural laws, therefore, can be said to be 

above justice. The natural laws are regarded as the ulti­

mate standards. Though there is no written natural law, 

still then, its moral force is much more persuasive than 

the physical coercion of the written positive laws. Posi­

tive laws are just or unjust to the extent of their appro­

ximation to the natural laws. 
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Furthermore, Locke is the f i r s t con t r ac tua l i s t to 

base the ci"vil r ights of c i t i zens on na tu ra l r i g h t s . 

"Every man b e i n g . . . . n a t u r a l l y f ree , 
and nothing being able to put him 
in to subjection to any ear th ly power, 
but only his own consent, i t i s to be 
considered what s h a l l be understood 
to be a su f f i c ien t declara t ion of a 
man's consent to make him subject to 
the laws of any government. "7 

To Locke, r igh t s l ike the r igh t to e s t a t e , l i f e and l iber­

ty are co-eval with the b i r t h of man. Man is born with 

na tu ra l r igh ts as he i s born with r a t i o n a l i t y . These 

r igh t s are ina l i enab le . 

"Man being b o r n , . . . . , with a t i t l e to 
perfect freedom and an uncontrolled 
enjoyment of a l l the r ights and p r i v i ­
leges of the law of na ture , equally 
with any other m a n , . . . . , hath by nature 
a power . . . . to preserve his property, 
tha t i s , his l i f e , l i b e r t y and e s t a t e , 
against the in ju r ies and attempts of 
other men.. ."8 

Each man is endowed with such r ights by v i r t ue of 

his being born as a human being. Under no circumstances, 

these inborn natioral r igh t s can be looked down upon. Any 

one who does th i s behaves not only in unmanlike manner, 

but a lso makes others unmanlike. 
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Locke, -unlike Hobbes, does not identify justice-

as-such with legal justice. Of course, the spirit of jus­

tice as the supreme virtue is also reflected in Lockean 

legal justice, \v;hich makes it (legal justice) a manifes­

tation of justice as the supreme virtue. 

Though, justice sometimes is found to be accompa­

nied vith elements of physical coercion, yet people are 

usually forced by their conscience to act justly. It is 

not the physical force that successfully persuades indi­

viduals, but the moral obligation that impells individimis 

to act justly. They act justly not because of the fact 

that some physical punishment is attached to its viola­

tion, but because they are conscious of their moral obli­

gation and what ought to be done. Therefore, it is not 

always the physical sanction, but the moral sanction that 

is counted. Moral sanctions are felt to be more effective 

than the physical ones. 

Locke does not talk of degrees in justice. Justice 

is an absolute value. It is a norm. It is not relative 

to different positive law codes in different social 

institutions at different time. Justice, in this sense, 

is regarded by Locke as a -universal value seeking to 

protect human values and ideals. It treats man as an end 
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in itself and never as a means. Human ideals are univer­

sal. As justice aims at fulfilling such human values, 

so, it is a universal virtue not confined to any state or 

any time. It stands supreme, as the ultimate value, as 

the first, basic and fundamental norm -whose validity can 

never be doubted. 

Justice as such upholds the dignity of man. Its 

sole aim is to seek the betterment of humanity and to 

protect human ideals and to respect man. That is why, 

Locke invests the supreme power not with any government, 

but with the community. It is a government of the people, 

seeking the end of humanity,'". Nothing should be done which 

goes against humanity. A government or a ruler is just 

only when he treats man as an end, never as a means. Man 

should be regarded as an ideal, as a value, as an end in 

himself. 

Roussfeau is unique among the contractualists. He 

does not want to go into the question of the historical 

origin of society. His purpose is more to show how socie­

ty should be organised so as to help individuals to per­

fect their nature. Nonetheless, he gives a hypothetical 

depiction of the life of man in the pre-societal state. 

The transition from the life in the state of nature to 
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the societal life vas probably due to a few clever people, 

who had grown rich and were anxious to legitimise and per­

petuate their dominion over the poor. Such people with 

cleverly disguised arguments were able to convince the 

poor to join in their attempt to establish a commonwealth. 

This first society is rejected by Rousseau as a product 

of pride which is contrary to human nature. Pride is a 

degenerated form of human instinct. Man is endowed vjith 

some natural virtues like self-love and sympathy around 

which conscience and reason weave their fabric of culture 

which alone can keep them within their proper limitations, 

pride is the source and root cause of all evils and chaos 

of the v;orld. When pride is able to seduce reason, the 

elemental and noble instincts get enchained and distorted 

to create unbearable consequences. It deflects man from 

his natural growth. Thus the so called art and culture 

which are built up under the sway of pride, gradually 

degenerate men. 

Society hinders man's natural growth. Instead of 

enriching man, the art and culture of the society dehuma­

nise him and take him away from the right path as demanded 

by his nature. According to Rousseau, therefore, man is 

not born evil; rather, he is made \,o be an evil creature 

under the impact of wrong art and culture. 
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Rousseau contends that if men want to save them­

selves, if they wish to reach their natural destiny of 

"being perfect, they must renounce pride and adhere to 

self-love and sympathy controlled by conscience and rea­

son vhich alone can show them the beacon light to the 

V70rld of perfection and morality, where they can live as 

human beings with dignity, where they can find a natural 

development of their talents, instead of getting them 

thwarted. 

Man is born free. Freedom is his natural right. 

That society is just and legitimate which alone can pro­

vide maximum freedom to the individuals, which is alone 

compatible with human nature, which alone can respect and 

protect the natural rights of men and which alone can 

provide congenial atmosphere to the natural perfection of 

human potentialities. Rousseau's quest, is thus, for the 

right and just principles of social and political insti­

tutions which can make society a nest rather than a cage. 

Rousseau depicts the formation of civil society 

thus: People joined together in a civil society by a 

social pact with the sole aim of protecting their person 

and property by the unified support and strength of the 

community; and enjoying the maximum freedom possible which 

was hindered in the state of nature. 
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"The problem is to find a form of associa­
tion which will defend and protect with 
the whole common force the person and goods 
of each associate, and in which each, while 
uniting himself with all, may still obey g 
himself alone, and remain as free as before."-^ 

Thus, a society is formed with the vow. 

"Each of us puts his person and all his 
power in common under the supreme direc­
tion of the general will, and, in our 
corporate capacity, we receive each . 
member as an indivisible part of the whole." 

As a result of such a pact among human beings a society 

is formed which is regarded by Rousseau as "a moral and 

11 collective body." 

It is argued that such an association is indispensa­

ble for the perfection of human nature. It is through 

such an association that man can get the scope to perfect 

himself and to discard all impurities from his self. No 

doubt, man has to give up all his natural rights and liber­

ties to form such an association, but in turn, he gets 

much more rights and liberties in a moral organism like 

the society or state. 

"What man loses by the social contract 
is his natural liberty and an unlimited 
right to everything....; What he gains 
is civil liberty and the proprietorship 
of all he possesses."12 
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"....vhat man acquires in the civil 
state, is moral liberty, which alone 
makes him truly master of himself; 
for the mere impulse of appetite is 
slavery, \jhile obedience to a law 
•which we prescribe to ourselves is 
liberty."13 

Thus, according to Rousseau, justice and morality 

are the products of social association. No act of indivi­

dual in the state of nature can be considered just or 

unjust, moral or immoral. The act of association endows 

human deeds with morality or immorality. Social contract 

is a prerequisite of moral and just deeds. All human deeds 

before such a contract, are devoid of ethical character. 

Rousseau conceives of an ideal society where man 

uniting himself with all and surrendering all his natural 

rights and liberties to the community, still becomes the 

ruler of himself, the architect of his own fate. This is 

possible only through what is known as the general will. 

General will is the will and interest of all; it is the 

universal rational v/ill common to all human beings which 

should be distinguished from the particular wills of indi­

viduals. It is this will that makes man a social being, 

that gives moral life to man in the society. 

file:///jhile


72 

General v i l l i s the Leviathan of Rousseau with a 

moral head. I t i s the sovereign vhich instead of looking 

to the i n t e r e s t of a few, hankers af ter the t o t a l u p l i f t -

ment of a l l , because people are the sovereign and the 

sovereign i s the people. Sovereignty l i e s with the general 

w i l l which is the moral and r a t i ona l w i l l of every soc ia l 

being. Therefore, each indiv idual , in a sense, i s the. 

sovereign. I t i s th i s pecul iar twis t in Rousseau's thought 

t h a t makes man the sovereign and the sovereign of himself. 

Man can be analysed in to tvjo aspects - the aspect of 

the ru le r and the aspect of the ru led . When he i s ac t ive , 

he is the ru le r and when passive, the ruled. The communi­

t y , therefore , i s an act ive body of sovereigns and a 

passive body of the subjec ts . I t is the most d i s t i n c t i v e 

feature in Rousseau's thought which succeeded in uni t ing 

the aspects of the ru l e r and the ruled in one personal i ty . 

General w i l l , when executed, becomes law. Law is 

nothing but the execution of the universa l voice - the 

voice of reason and morali ty. I t cannot be unjust because 

the executors of law are themselves the law-makers. The 

law-makers can never make laws which are harmful in any 

manner. Thus, law i s the voice of general w i l l . The gene­

r a l w i l l i s the universa l r a t iona l w i l l which i s i t s e l f 
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moral. How can a rational moral entity like the general 

will think of something contrary to its own interests? 

Law can never be unjust and immoral. 

"...whose business it is to make laws, 
since they are acts of the general will; 
nor whether the prince is above the law, 
since he is a member of the state; nor 
whether the law can be unjust, since no 
one is unjust to himself;.., "lU 

General will, the common will of all rational beings, the 

universal voice of the community, and the law are all 

identical which can never be unjust. To talk law to be 

unjust is to talk inconsistently. Justness is the very 

essence of law. They are co-extensive. The two concepts 

'Justice' and 'Law' are logically inseparable. One is 

inconceivable without the other. To act according to law 

is to act justly. It is also true to say that to act 

justly or lawfully is to act morally. A lawful and just 

act is also an act of morality. Lav; is the dictate of 

reason; it is the rational and universal voice seeking 

its external manifestation. The moral character of each 

contracting party refrains them from being immoral 

towards themselves and others as well. It is the sovereigr 

the General will of Rousseau which does not commit mistake 

and whose acts are always tinged with a sense of morality. 
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The sovereign is the philosohper-king of Plato vhich is 

the most v;ise, the most rational, the most moral, and the 

most virtuous. Above all, the sovereign is such that it 

does not have the aptitude to act immorally as it is 

nothing but a band of rational human beings. How can the 

acts of the sovereign be immoral when they are directed 

to its own end? An act of sovereignt};- is 

"legitimate, because based on the social 
contract, and equitable, because common 
to all; useful, because it can have no 
other object than the general good, and 
stable, because guaranteed by the public 
force and the supreme power."15 

The act of the sovereign who is an incarnation of 

morality, is thus, just, perfect, moral, righteous and 

virtuous. The sovereign can do no wrong. It always does 

justice. 

Justice accrues to the individual in his obedience 

of the laws of the state. Unconditional submission to the 

laws of the state makes a man just. As law is never 

unjust, mere submission to the laws is an act of justice 

and acting contrary to the laws is an act of injustice. 

Further, it is argued that in surrendering to the 

laws, man does not enslave him, rather, makes himself a 

free being for the laws are nothing but his own rational 



15 

voice . Freedom emanates not from unconditional obedience 

to an a l ien au thor i ty , ra ther in act ing according to one's 

own v i l l . Freedom is a l icense tha t man acquires hy v i r ­

tue of his b i r t h as a human being. I t i s not a sanctioned 

r i g h t . Freedom is not accidental to man. I t is na tura l to 

him. Man enjoys na tu ra l freedom only vhen he is the sove­

reign of himself without being directed by any al ien autho­

r i t y with a super-imposed code of conduct. Man is the 

maker of his own code of conduct and in obeying such a 

self-imposed code he is f ree . Law i s nothing but a se l f -

imposed code of conduct. Law is man's own w i l l , an i n s t r u ­

ment to f u l f i l l his aim hich instead ol encaging, provides 

him ra ther a nest where there i s no one over him to pass 

orders ; V7here he becomes the monarch of a l l that he sur ­

veys and finds ample opportunity to f u l f i l l his own ambi­

tions most s a t i s f a c t o r i l y without fear . 

Jus t i ce i s obl igatory. I t i s not any coercive autho­

r i t y tha t makes man to ac t j u s t l y , but his moral obl iga­

t i on , his ov;n na tura l in^^lination. Î fen finds the only way 

to enjoy maximum freedom of his basic na tu ra l r igh t s by 

subjugating himself to law. I t i s his moral conscience 

tha t d i c t a t e s him to ac t j u s t l y . Jus t i ce has no external 

sanction other than i t s own moral sanction which is more 

impelling than the might of the physical sanct ions . If 
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one does not act according to the d ic t a t e s of his na ture , 

he w i l l iDe forced by lav to act in the manner in -which his 

nature demands. This does not make a man a servant of law 

but teaches him tha t freedom l i e s in obedience against i t . 

Man is morally obliged to ac t in the manner vhich his 

nature demands. 

I t i s quite evident from Rousseau's thought tha t 

though he agrees with the posi t ive law theor i s t s in making 

laws supreme, nonetheless , he was imbued with the s p i r i t 

of the proponents of the soc ia l good theory of j u s t i c e . 

Instead of making man an instrument of . the s t a t e , he 

regards s t a t e to be an instrument, a means for no other 

end than the end of humanity. The s t a t e cannot have any 

other aim but to pro tec t the na tura l r ights and property 

of the people. As people are the sovereign as well as the 

sub jec t s , the acts of sovereignty have to be directed to 

t h e i r own end only. The sovereign cannot think of anything 

other than i t s ov/n i n t e r e s t . I t cannot impose upon i t s 

subjects any f e t t e r s tha t are not benef ic ia l to the com­

munity, nor can i t even v;ish to do so. -fi^nything contrary 

to the i n t e r e s t s of the subjects is regarded as nu l l and 

void and unjust . The nature of the sovereign is such tha t 

i t can only look to i t s own well-being, there by to the 

well-being of the sub jec t s . In no case, the subjects be 
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made the means to the end of anything else. The individual 

ought not be sacrificed for the end of the state or of 

majority. Every man in the community should be respected 

and his opinion be taken into account. His will should be 

the general "̂ will. In no case, the genuine will of an indi­

vidual, however negligible he may be, be looked down upon. 

The general will to be really such, must be general 

in its object as well as in its essence. It must come from 

all and apply to all. It loses its natural rectitude when 

it is directed to some particular and determinate objects. 

Just as a particular will cannot stand for the general 

will, the general will, in turn, changes its own nature, 

when its object is particular. The general will is not 

the will of the majority. The dignity of every individual 

should be protected and respected. Every one should be 

treated as the end of the state and of the acts of the 

sovereign. The majority have no reason to enjoy the bene­

fits of the contract alone, subjugating the minority. The 

natural rights and the dignity of all should be protected 

at any rate, for the simple reason that they are born as 

human beings. People are united by the pact not to be 

treated as means but as ends in themselves. 
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"Instead of a reni:inciation, they have 
made an advantageous exchange: instead 
of an uncertain and precarious viay of 
living they have got one that is better 
and more secure; instead of natural 
independence they have got liberty, 
instead of the power to harm others 
security for themselves, and instead 
of their strength, -which others might 
overcome, a right which social union 
makes invincible."16 

The acts of the sovereign should be directed to the end 

of the subjects. That Government is just which treats its 

subjects as the ultimate end of all its legislations. 

Thus, Rousseau not only protects the basic natural rights 

and liberties of the people, but treats them to be more 

fundamental than anything else. 

All the contractualists i.e., Hobbes, Locke and 

Rousseau have made use of the term 'Contract'. What does 

it mean? Does contract signify that at a particular period 

of time our ancestors came to a contract and signed a 

deed? How do we understand the term 'Contract' in the con­

text of Hobbes, Locke and Rousseau? Does it mean by 

'Contract' the actual contract signed in the dim past? 

Even if people signed a contract in the past, what is the 

way of verifying it? In other words, the historicity of 

contract poses fresh problems. Even if some people in the 

past signed a contract, is it imperative on us to abide 
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by it? From the fact that my ancestors signed a contract, 

does it follow that I have to abide by it? The contractua-

lists have no answer to this question. In fact, I wish to 

suggest that the concept of contract is intimately connec­

ted with another important concept - the concept of poli­

tical obligation. Seen in this light, the question rela­

ting to social contract stands a need of reformulation. 

It can be rephrased as follows: What is the basis and 

source of political obligation? How do we Justify it? 

Hobbes, Locke and Rousseau have answered the question by 

invoking social contract. Political obligation rests on 

contract. One is obliged to the state/government, because 

a contract has been signed on his behalf. All the thinkers 

are concerned with the relationship between state and 

individual. The historical contingencies might have 

influenced their doctrines. But the fact remains that the 

main thrust of their doctrine was the relationship between 

the state and the individual. Justice is important to the 

extent it helps in maintaining cordial relationship 

between the individual and the state. In this sense, there 

is a mutual obligation between two parties i.e. individual 

and the state. Justice is contractarian in nature. To 

understand justice is to "understand contract. I wish to 

point out in this connection that social contract does not 



80 

refer to a point of time in history. In other vords, it 

has TDeen invoked to elucidate the concept of political 

obligation. Some people in the past might have signed a 

contract, but this fact has nothing to do with the concept 

of political obligation. 

I wish to point out in this connection that the 

contractualists, like the idealists, have not paid suffi­

cient attention to the concept of 'person'. In other 

words, they have not treated it as a value concept. As a 

matter of fact, they have treated it as a concept expli­

cable in terms of contract. Hobbes treats persons as a 

party to the contract and the ruler as the upholder of 

the same. The contract is to be upheld and safefuarded. 

The function of the state/government ends there. Though 

Locke seeks to protect certain natural rights of man, yet 

he argues in the same vein as that of Hobbes. It is 

Rousseau who is inclined to treat persons as ends in 

advocating and upholding the supremacy of the general 

will. But he is not ex-olicit on this point. The general 

will, according to Rousseau, is not the particular or 

contingent will. It is the universal will, Hobhouse seems 

to be very harsh in criticizing general will as neither 

general nor a will. The concept of general will provides 
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justification for political obligation. Further, it 

morally binds "both the individual and the state/government. 

Revolution or revolt is justified in case of mutilation/ 

violation of general will. The general will, being 

rational, can also be treated as moral. To go against 

general will is to go against reason, and ultimately to 

go against persons. The concept of general will, thus, 

places man in the centre. This aspect in Rousseau's doc­

trine has not been adequately highlighted. Locke, inves­

ting persons with certain natural/fundamental rights, 

seeks to protect the autonomy of man. But ultimately, he 

accords the place of primacy to contract and not to per­

sons. In fact, all the contractualists have not, for some 

reason or other, paid sufficient attention to the concept 

of person in their study of society. 
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THE UTILITARIAN APPROACH TO JUSTICE 

The utilitarians approach jiJistice from a diffe­

rent stand-point. They treat utility as the ultimate 

standard of morality. Utilitarianism, as an ethical theo­

ry signifies that the ultimate end is and ought to be 

general happiness, and that those actions are treated to 

be right and just which bring the greatest happiness for 

the greatest number of people. 

It was James Mill who first enunciated such a prin­

ciple which took a clear form in the hands of his succes­

sors. Even Leibniz is sometimes regarded as the precursor 

of utilitarianism when he speaks that the general good 

or happiness is the end of law and of morality. Utilita­

rianism as a moral theory was first formulated distinctly 

by Bentham, followed by a fundamental modification in the 

hands of J.S, Mill, Sidgwick opines, 

"By utilitarianism is here meant the ethical 
theory that the conduct which, under any 
given circumstances is objectively right, is 
that which will produce the greatest amount 
of happiness on the whole; that is, taking 
into account all whose happiness is affected 
by the conduct."1 

By happiness Sidgwick means pleasure and absence of pain; 

he defines pleasure as, 
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"feeling ̂ -Jhich the sentient indi\'id"ual 
at the time of feeling it implicitly 
or explicitly apprehends to he desira­
ble; - desirahle, that is when consi­
dered merely as feeling."2 

Hedonism is a general term which includes all sys­

tems of ethics accepting pleasure as the end of life. 

When pleasure is accepted to he an end which people real­

ly seek^ it is regarded as psychological hedonism deal­

ing v;ith whether people really r\an after pleasure or not. 

But when we are interested in whether people ought or 

ought not to seek pleasure, we are dealing with ethical 

hedonism. Ethical hedonism is the doctrine, which instead 

of involving itself with what man actually wants, involves 

itself what man ought to want. A moralist is not concerned 

with what actually is, hut what ought to be. He is not 

concerned with whether people actually seek pleasure, but 

whether pleasure ought to be treated as the end of life. 

According to ethical hedonism, pleasure should be the 

ideal which should be the guiding principle both of the 

individual and of the society. 

Utilitarianism is the revival of hedonism in the 

late eighteenth and nineteenth centuries by the English 

thinkers like James Mill, Benthem and J. S, Mill. Hedo­

nism in its gross form seeks only the individual's self-



85 

interest. But that form of hedonism known to be altruistic 

hedonism takes the name of utilitarianism in the hands of 

the English philosophers. Utilitarianism as a theory of 

morals and Ajalues seeks to maintain that pleasure or gene­

ral happiness should he the end of a moral life. Morality-

lies in the conduciveness of an action to general happi­

ness. It does not take into considerations the psycholo­

gical factors. It does not tell us whether men do really 

seek the general happiness hut that it provides a norm 

that speaks that man ought to act in a manner which instead 

of seeking only the individualistic interests to he ful­

filled, hankers after fulfilling the general happiness -

the greatest happiness of the greatest number. It is a 

peculiar feature with almost all the earlier utilitarians 

that they base the theory of the general happiness on the 

psychological assumption that man always desires pleasure. 

Utilitarianism as a theory of justice regards 

actions of a rational creature to be just when it achieves 

the general happiness. Actions of individual human beings 

and of the state can be treated as just, virtuous, moral 

or legal if their activities bring general happiness. 

Actions are judged on the merit of their consequences. If 

the consequences are useful for the general mass or if 
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it brings about the general improvement, then ̂ actions are 

treated as just, otherwise unjust. An action detrimental 

to the social good or the general good is rejected as 

unjust, and therefore immoral. Justness and morality of 

an action depend on its being socially good and beneficial, 

In a sense, utilitarianism identifies utility or general 

good vith justice and morality. Being just and moral is 

virtuous. To seek general happiness is to seek the virtue. 

In its days, utilitarianism got its importance in 

the field of legislation. The legislations of the state 

are generally directed to the sole aim of achieving the 

general good. They bear the essential feature of being 

useful to the social good. A legislation is, therefore, 

just vjhen it has the only aim of fulfilling the general 

happiness of the society. A law which is just should aim 

at the fulfillment of the general happiness. To treat a 

law as just and at the same time not to seek the general 

happiness is to involve in self-contradiction. Justice is 

not dependent on positive law. Justice does not loose 

significance even where there is no organised positive 

law. Law depends on the norm provided by justice. Thus, 

a positive law may be just or unjust as it corresponds 

or does not correspond to the norm provided by the utili­

tarian standard of justice in bringing about the social 
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good in general. In the like manner, a government is con­

sidered just or -unjust depending on its correspondence to 

the norm of justice. A government which neglects the wel­

fare of the people at large and looks to the well-being 

of a few or of the ruling class can be regarded as going 

against the norm of justice, thereby making itself unjust. 

Thus, law and government presuppose justice. 

Furthermore, most of the utilitarians,except a few, 

judge actions and with reference to the end alone. With 

the solitary exception of J. S. Mill who respects and 

tries to protect the liberties of individuals at any cost, 

all others, neglect the means and confine their attention 

to the end only. Actions are considered right and thereby 

just, if at the end they promote or tend to promote the 

general happiness. Means are irrelevant to moral and juri­

dical considerations. Means are never objects of moral 

and juridical judgements according to the utilitarians. 

They are outside the purview of such discussions. The 

moral worth of an act depends not on the motive that 

prompts it, but upon its effects on society as a whole. 

An end catering to the general happiness and utility is 

justified, however ignoble the means may be. But however 

noble and virtuous the means may be, if the end, instead 
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of achieving general happiness for the state, incurs the 

reverse of it, the action of an individual or of the 

state is to be treated as unjust and immoral. Therefore, 

justice derives exclusively from society and consists 

ultimately in promoting the social good. 

Most utilitarians with the aim of accelerating the 

social good, sometimes sacrifice the natural rights and 

liberties of human individuals. They make all natural 

rights and liberties subservient to social good. Rights 

and duties are justified in so far as they achieve or try 

to achieve the social good. They do not base justice on 

natural rights. In the case of utilitarianism, natural 

rights presuppose justice rather than justice presuppo­

sing natural rights. Natural rights, instead of being the 

ultimate referent of justice, are made depend on it. Most 

of the utilitarians, therefore, neglect the dignity and 

importance of human individuality by overriding the natu­

ral rights. Actions of individuals or of the government 

are ultimately judged not in terms of natural rights and 

liberties, but in terms of social good and the general 

happiness of the society. By making man subservient to 

the goal of the general happiness, it robs man of his 

intrinsic vorth subjecting him to an alien end wherein, 
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Instead of "being a free agent he becomes a puppet in the 

hands of the government seeking general good. 

The most characteristic expression of such a utili­

tarian view is found in Bentham's works who is regarded 

as the founder of utilitarianism. Bentham expresses the 

principle of utility as follows: 

"Nature has placed mankind under the 
governance of t\-/o sovereign masters, 
pain and pleasure. It is for them 
alone to point out what we ought to do, 
as well as to determine what we shall 
do. On the one hand, the chain of 
causes and effects, are fastened to 
their throne. They govern us in all 
we do, in all we say, in all we think: 

MO 
• • « • _) 

This position is called the principle of utility. An 

action conforms to the principle of utility when it tends 

to increase the happiness of the individual concerned 

and the community at large. The principle of utility has 

further been described by Bentham as follows: 

"which approves and disapproves of every 
action whatsoever, according to the 
tendency which it appears to have to 
augment or diminish the happiness of the 
party whose interest is in question.... 
I say of every action whatsoever; and 
therefore not only of every action of a 
private individual, but of every measiire 
of government. "̂-
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Utility is that property of an act or object which tends 

to produce benefit, advantage, pleasure, good or happi­

ness. It prevents the happening of mischief, pain, evil, 

or unhappiness to the people in the entire community. The 

justification of the principle of utility lies in the 

"greatest happiness of the greatest number." It was Ben-

tham who in fact, borrowed the phrase "the greatest happi­

ness of the greatest number" from Priestley's Essay on 

Government, a pamphlet published in 1768. 

The principle of the greatest happiness of the 

greatest number is a principle of morality and virtue and 

at the same time of legislation. The act which brings or 

is capable of bringing more balance of pleasure than pain 

is regarded as fitting to the principle of utilitarianism. 

Since pleasure is good and pain is evil, the consequences 

rather than the motives are taken to be nore important in 

moral considerations. The end is always considered to be 

good or bad» If the end is pleasurable, then the action 

is justified. The means is never taken into account. The 

motives may be evil, but the end should be pleasurable. 

If the motives are good or evil, it is on account of the 

consequences. They are good when they tend to produce 

pleasure; evil when they lead to pain. Consequences, in 
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terras of pleasure and pain, determine whether an act is 

good or evil. Instead of means justifying the end and 

motive justifying the consequence; it is end or conse-

quence that justifies the means. 

An action, then, may be said to be conformable to 

the principle of utility only when it brings or helps in 

bringing happiness to the community which is greater than 

the pain that would have stemmed from the action. The 

proper ethical attitude is to calculate carefully the 

amount of pleasure and the amount of pain any act might 

produce. If there is a balance in favour of pleasure, the 

act is taken to be a good, just smd moral. 

Measures of government are also subservient to the 

principle of utility. Such measures as would bring social 

good or general happiness for the community should be 

implemented. Government and its measures presuppose the 

principle of utility in the sense that they owe their 

justification to it, A measure of government that seeks 

something contrary to the maximum pleasure of the maxi­

mum number or the social good, has to be treated as 

unjust and immoral. The government rests on its benevolent 

works. If the measures of the government fulfill only the 

needs of the ruling class and does not look after the 
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needs of the entire commimity, they are taken to be the 

"imj-ast measures of an "unjust government. 

The state legislations should also be based on the 

principle of utility. A law is useless "when it does not 

look to the interest of the community at large. The spi­

rit of law should be in favour of the greatest happiness 

of the greatest number. General happiness or social good 

should be the essential feature of a law. Once law is 

assumed to be the dictate of the principle of utility, 

then law stands as the standard of measuring the justness 

of actions. An act, conformable to such dictate of utili­

ty which is law, is supposed to be just; otherwise unjust, 

and 

"is one that ought to be done, or at 
least that it is not one that ought 
not to be done. One may say also, that 
it is right it should be done 5 at least 
that it is not wrong it should be done: 
that is a right action; at least that 
it is not a wrong action."5 

Bentham accepts the principle of utility to be 

self-evident, the rectitude and purity of which is never 

doubted. It is the principle, according to Bentham, that 

stands supreme over all others and which is presupposed 

by all other principles of morality. There is no other 
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principle which can stand superior to it. The principle 

that is self-evident, the principle that is just in 

itself, needs no justification. The principle of utility-

is itself the principle of justice and morality vhich 

requires no proof, but can stand as the proof for all 

others. The utility principle does not presuppose, rather 

is presupposed by all other principles of morality. The 

utility principle is not susceptible to any direct proof 

for 

"that which is used to prove everything 
else, cannot be proved: a chain of proofs 
must have their commencement somewhere. 
To give such proof is as impossible as 
it is needless."6 

Bentham's utilitarianism is based purely on a quan­

titative ground, which takes into account the strength 

or the amount of pleasure and the number of persons 

involved, Anything that gives a quantitatively greater 

balance of pleasure over pain is better than anything 

giving a lesser balance - the quantity of pleasure being 

equal, pushpin is as good as poetry. Quite consistently, 

Bentham disallowed any difference in quality in pleasure. 

The total quantity of pleasure attendant on an act should 

be considered. An act is moral and thereby just which 

brings more quantitative pleasure than pain for the 

individual and for the community as a whole. 
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Bentham makes no difference between kinds of pains 

and pleasures or between persons who are affected by i t . 

The maxim, each i s to count for one, and none for more 

than one, goes equally for persons and various kinds of 

pleasures and pains . For him, there i s no difference 

between the pleasure derived out of hearing a superb 

symphony or reading a divine poem and the pleasure derived 

out of watching a boxing match or reading a detect ive 

novel. The worth or value of a l l such pleasures is equal. 

I t i s most important to no te : 

"Bentham's table of ' p l easure ' was by no 
means l imited to pleasures of the senses; 
and if, even then, he did not give enough 
weight to pleasures of the hear t and mind, 
t h i s may be the f au l t of i n su f f i c i en t 
psychological knowledge ra ther than any 
necessary l imi t s of his p r inc ip le of 
u t i l i t y . " ? 

According to Bentham, the problem of quant i ty 

versus qua l i ty is not a fundam-ental problem in the f i e ld 

of moral i ty . I t i s the g rea t e s t quan t i t a t ive pleasure or 

happiness of the g rea tes t number tha t provides j u s t i f i ­

cat ion to an ac t . In order tha t the ca lcu la t ion of p lea­

sure and pain should be s c i e n t i f i c , Bentham has devised 

an e laborate calculus known as the hedonist ic calculus 

which i s summed up in the following ve r se : 
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"Intense, long, certain, speedy, fruitful, pure, 
such marks in pleasures and in pains endure. 
Such pleasures seek, if private be thy end: 
If it be public, wide let them extend. 
Such pains avoid, whichever be thy view: 
If pains must come, let them extend to few." 

The elements of pleasure or happiness are: 

1. Intensity, whether they are strong or weak; 

2. duration, whether they are lengthy or short in 

temporal existence; 

3. certainty, or the degree of probability that 

they will occur; 

U-. propinquity, or nearness in time; 

5. fecundity, or the chance that they will be 

followed by more of the same kind of sensations; 

6. purity, or the likelihood that they will not 

be mixed with or followed by sensations of the 

opposite kind (pain); and 

7. extent, or the number of persons who will be 

affected. 

The first six characteristics are relevant and 

sufficient to show the greatest pleasure concerning an 

individual. But when an•act has social implication, the 

legislator must keep in mind all these elements of pleasure 
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with the aim of deriving the greatest happiness of the 

greatest number out of its own legislations. An act, 

either of an individual or of the government, is moral 

and just if the pleasure that it derives corresponds to 

the seven elements of pleasure or happiness. This preci­

sion and clearness of mathematical calculation was first 

introduced by Bentham into the field of morals and jus­

tice. 

To keep men in their proper path, to achieve the 

end of the principle of utility, Bentham's utilitarianism 

provides a set of sanctions of checks ,and balances on 

their acts. The sole objective is to convert, by any 

means, the selfish attitude of man to an altruistic end; 

to achieve the greatest good of the greatest number, 

instead of achieving the good of the actor. The so called 

sanctions are designed to motivate the actors to fulfill 

the end of life, the good of the community. It regulates 

the motives of the individuals and of the governing class. 

A sanction then, 

"is a source of obligatory powers & 
motives; that is, of pains and plea­
sures; which, according as they are 
connected with such or such modes of 
conduct, operate, and are indeed the 
only things which can operate, as 
motives."8 
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Bentham's viev on sanctions is s-ummarised "by himself in 

the folio-wing passage: 

"It has been shown that the happiness 
of the individuals, of vhom a community 
is composed, that is their pleasures 
and their security, is the end and the 
sole end which the legislator ought to 
have in view: the sole standard, in 
conformity to which each individual 
ought, as far as depends upon the legis­
lator, to be made to fashion his beha­
viour. But whether it be this or anything 
else that is to be done, there is nothing 
by which a man can ultimately to be made 
to do it, but either pain or pleasure,.,. 
There are four distinguishable sources 
from which pleasure and pain are in use 
to flow: considered separately, they may 
be termed the physical, the political, 
the moral, and the religious: and inasmuch 
as t̂ e pleasures and pains belonging to 
each of them are capable of giving a 
binding force to any law or rule of con­
duct, they may all of them be termed 
sanctions."9 

Sanctions or punishments should not go against the 

very end for which they are framed. They should bear in 

themselves the spirit of protecting and upholding the 

ideal and the only end of human life. Therefore, the 

justification of the sanctions lies in the fulfillment 

of the greatest good of the greatest number. The sanc­

tion, which instead of bringing pleasure or happiness, 

brings pain in turn, should not be accepted as just. 

According to Bentham, 
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"the purpose and justification of penal 
laws were not different from those of 
the secondary principles of morality -
they required justification by the general 
happiness principle. Penal laws differed 
from moral principles only in their prove­
nance - being the commands of an A.ustinian 
sovereign and in having a political sanc­
tion instead of, or in addition to, the 
physical, moral and legal sanctions that 
other norms might have. Punishment, being 
the infliction of pain, is in itself a 
bad thing. Therefore, legislators will be 
justified in passing a penal law only if 
the general happiness it causes greatly 
outweighs the evil of punishment for its 
non-observance. Now since the act made 
illegal would be done only if the doing 
of it would maximise the agent's happiness 
in the absence of a penal sanction, the 
task of the legislator in framing "che 
penal sanction must be to impose the mini­
mum sanction that will out̂ A?eigh the 
advantage of performing the act; "10 

J. S. Mill paid a lip service to the Benthamite 

principle of utility. He brought about a drastic trans­

formation of the utilitarian position of Bentham. He 

changed the very foundation of utility-principle. Mills, 

realising the defects in Bentham's principle, modified 

it accordingly so as to keep the utility principle still 

the first principle of all justifications and the ulti­

mate appeal of all actions. 

Mill distinguished himself sharply from his prede­

cessors in advocating that it is not only quantity, but 
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also the quality of pleasures that counts in moral Judge­

ments. Pleasures differ in quality too. Some pleasures 

are qualitatively such that they are different from 

other pleasures and that they should ho preferred to 

other pleasures which may have got greater quantitative 

merits. 

"It is qioite compatible with the princi­
ple of utility to recognize the fact, 
that some kinds of pleasure are more de­
sirable and more valuable than others."11 

and again, Mill maintains. 

"It is better to be a human being dis­
satisfied than a pig satisfied; better 
to be Socrates dissatisfied than a 
fool satisfied."12 

A person whose faculties are more developed is 

capable of higher pleasures and once a man is accustomed 

to pleasures of mind, he can never really afford to 

stoop so low to the pleasures of the senses. As Sorley 

says, "Mill claimed for utilitarianism", that 

"...it is not sensual, because It reco­
gnizes the superior value of intellectual, 
artistic, and social pleasures as compared 
with those of the senses."13 
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Mill further differs from Bentham in treating man 

not as a self-centered "but as an altruistic being 

imbued with the motive of sacrifice. He identifies self-

interest with the interest of the commTonity. People are 

happy only when they aim at something beyond their own 

happiness - the happiness of others, the improvement of 

mankind, even the pursuit of art and music as ideal ends, 

Mill contends, 

"the happiness which forms the utilita­
rian standard of what is right in con­
duct, is not the agent's own happiness, 
but that of all concerned. As between 
his own happiness and that of others, 
utilitarianism requires him to be as 
strictly impartial as a disinterested 
and benevolent spectator. In the golden 
rule of the Jesus of Nazareth, we read 
the complete spirit of the ethics of 
utility. To do as one would be done by, 
and to love one's neighbour as oneself, 
constitute the ideal perfection of uti­
litarian morality. "1^-

The utilitarian morality recognises the good in 

human beings as the good for others. It only refuses to 

admit that the sacrifice is itself a good, A sacrifice 

which does not increase, or tend to increase, the sum 

total of happiness, is considered as wasted. 

Unlike Bentham, Mill pays much importance to the 

motive of an agent. In considering actions, both the 
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motive and the end should be taken into account. Mill 

finds no justification in neglecting motives and honouring 

the consequences only. The individuality of a man, in no 

case, be sacrificed for the community. Mill holds up the 

banner of liberty of the individuals. He has given a 

powerful defence of individualism as f ollov;s : 

"a defence of the right of the indivi­
dual to hold his own opinions and to 
give free expression to them and his 
right to live in such a way as deemed 
fit himself, so long his mode of living 
did not interfere with rights and 
liberties of others."15 

Human liberties should not be sacrificed. A man is a human 

being only because he possesses some basic inalienable 

liberties. His natural rights and liberties should not be 

fettered and infringed. The government should give pro­

tection to such rights and liberties by legislation. The 

civil rights and liberties of every individual should be 

honoured, however insignificant he may be. Man has his 

own dignity. No man should be subjected to foreign control 

•which does not honour his natural and civil liberties and 

rights. The government or the ruling class do not have 

any right to suppress the free opinion of an individual. 

Mere superior might or majority voice is no justification 

in depriving an individual of his natural and civil rights 
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and liberties or making him a means for an alien end. In 

the words of Mill, 

"If all mankind minus one were of one 
opinion, mankind would be no more justi­
fied in silencing that one person than 
he, if he had the power, would be justi­
fied in silencing mankind."16 

The only purpose for which power can be exercised 

rightfully over any member of the community, against his 

will, is to prevent harm to others. As the community 

should not overlook the individuality of a man, so also 

an individual should not hamper the interest of the com­

munity. The society may control individual actions which 

affect others. But it should not interfere with the rights 

and liberties which are basic to an individual. The only 

part of the conduct of the individual for which he is 

subjected to social control, 

"is that which concerns others. In the 
past which merely concerns himself, his 
independence is, or right, absolute. 
Over himself, over his own body and mind, 
the individual is sovereign."17 

"Each person possesses an inviolability 
founded on justice that even the welfare 
of society as a whole cannot override. 
For this reason justice denies that the 
loss of freedom for some is made right 
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by a greater good shared by others.... 
Therefore in a just society the liber­
ties of equal citizenship are taken as 
settled; the rights secured by justice 
are not subject to political bargaining 
or to the calculus of social interests."18 

Hioman liberties, like the liberties of conscience, 

of thought and feeling and of freedom of opinion, are 

inseparable from him. A society in which these liberties 

are not respected, is not free and just and the indivi­

duals in it are enchained and subjected to miseries. To 

disrespect the basic liberties of human beings is as good 

as robbing the human race of its very worth. 

Though, Bentham and Mill differ as regards quantity 

and quality of pleasure, yet both of them lay emphasis on 

utility. Everything else is to be determined in terms of 

utility. It is utility, but not justice which plays a 

decisive role in human society. Utility is the primary con­

cept. All other concepts are to be explained in terms of 

utility. Thus, justice is to be understood in the light of 

utility. Morality, virtue, obedience, obligation and such 

other higher values, have to be referred to utility. Poli­

tical obligation is measured in terms of utility and so 

also is the case with justice. I wish to suggest in this 

connection that justice is basic to understanding human 
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society. A human society is different from an object of 

nature. Natural objects may be understood in terms of 

utility, whereas, society cannot be so understood. Further, 

the concept of justice is not utilitarian in nature. It is 

not even a juristic concept. In other words, it is a 

moral concept. This means that to understand human socie­

ty is to understand it in terms of morals. 

Human society consists of individual persons. Vlhat 

are the persons? How do "we understand a person? According 

to the-utilitarians, a person can be understood in terms 

of utility alone. However, Bentham dittoes this line of 

thought. Mill wavers between utility and basic liberty. 

He introduces non-utilitarian principles like liberty and 

right. Mill accords the highest importance to self-expres­

sion. One expresses oneself in diverse ways. In other 

words, self- expression assumes different forms. Litera­

ture, art, music and etc. are some of these forms of 

expression. One can also express oneself or give opinion 

on matters, social and political. How do we go about it? 

Shall we suppress public opinion or honour it? Mill main­

tains that public opinion/the opinion of others has to 

be respected. What are the reasons for it? Why shall we 

respect public opinion? It can be said in this connection 
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that respect for public opinion is not in consonance vith 

the utilitarian principle. The autonomy of the individual 

owes its origin to Kant. Mill, in his attempt to protect 

the liberty of the individual, echoes the voice of Kant. 

The utilitarians are also empiricists. Their empiri-

cistic bias is reflected in their attempt to measure plea­

sure in concrete terms. This shows their eagerness to 

study human society in scientific terms. I wish to suggest 

in this connection that human society cannot be adequately 

understood in scientific and causal terms. It stands in 

need of a non-causal mode of understanding. The utilita­

rians have treated human person as means. Though Mill 

advances the cause of liberty, he does it within the broad 

framework of utilitarianism. 
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THS PRAGMATIC APPROACH TO JUSTICE 

With the pragmatic notion of justice, ve pass to 

a theory rejecting the age-old traditional Ideologies 

and values as out-dated and unproductive. Instead, it 

built in their place a facade of truths which instead of 

being vacuous abstractions, reflected the scientific tem­

per, workability and utility. Concepts like justice, law, 

right, freedom, good, truth and above all, the concept 

of humanity, bore a new colour and had to pass through 

"the corridor of pragmatism" as the young Italian pragma-

tist Papini has pointed out. 

Pragmatism, as a movement emerged towards the 

end of the nineteenth century and had kept the conscien­

tious mind under the spell of its far-sweeping consequen­

ces at least for the first quarter of the twentieth 

century. Pragmatism as a concept was first enunciated by 

Charles S» Peirce to be widely circulated by the brilliant 

and lucid essays and lectures of William James and 

finally took a clear form in the dissemination of its 

germs by John Dewey and F.C.S. Schiller in the institu­

tional life of America. 

It was Peirce who coined the word 'Pragmatism'. 

It is derived from the original word 'Pragma', meaning 



109 

act or deed. The sole aim of giving such a name to the 

nev movement is to show that words are meaningful only 

when they have some practical bearing. Meaning of a word 

does not lie in evaluation but in successful practical 

activity. 

Pragmatism was first enunciated as a method, — 

a method to test words and ideas. It does not involve 

itself in hair-splitting discussion nor does it intrude 

into the sphere of abstractions and traditional dogmas. 

It wanders in the field of concreteness and actions. It 

hovers around words, theories, ideals and norms which are 

translatable to action of some sort. It is this practical 

attitude towards the social problems that constitutes the 

method of pragmatism. 

"It has no dogmas, and no doctrines 
save its method. "1 

Though grouped under one banner, the foiinders of 

such a thought do touch different aspects of pragmatism. 

Even, they are sometimes not in unison when each of them 

propound pragmatism of different kind. Peirce specially 

confines himself to the field of logic and science; James 

to the field of psychology, religion and truth, and Dewey 

absorbs himself with the principal questions of ethics. 
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education, and social thoughti In spite of these diffe­

rences, they are not detached from the basic thread of 

the pragmatic temperament vhen they disdained theoreti­

cal constructions and filled up the barrenness of the 

age-old dogmas with a practical touch by revamping them 

in the spirit of their nev method. They argue that there 

must be a close connection between thought and practice. 

Thought without practice is meaningless and must be aban­

doned. The pragmatist 

"turns away from abstraction and 
insufficiency, from verbal solutions, 
from bad a priori reasons, from fixed 
principles, closed systems, and 
pretended absolutes and origins. He 
turns towards concreteness and ar'equacy, 
towards facts, towards action and 
towards power, "2 

Pragmatism is foiind at the cross-road of empiri­

cism, utilitarianism and science in one hand, and the 

rationalistic and idealistic trend on the other. It tries 

to justify theoretical enterprise on the ground that 

thought has to terminate in action of some sort. It 

brings about harmony between the two prominent philoso­

phical trends: empiricism and rationalism, by unifying 

the realms of fact and value to establish a creative and 

progressive philosophy in the place of a stagnant one. 
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In this chapter, I wish to confine my discussion 

to the pragmatic theory of justice of William James and 

of John Dewey. Neither James nor Dewey, nowhere in their 

writings, have explicitly treated the concept of justice. 

An humble attempt is being made to reconstruct the prag­

matic theory of justice. The Pragmatists are against the 

static morals and customs. Any moral that grows or changes 

at the demand of the time is to be treated as just. 

Actions of an indi'vidual or of a state can be justified 

if they fulfill the need of the community, and ameliorate 

the miseries of man. Actions are adjudged as per the 

social need, A social norm, a set of morals or for that 

matter any action cannot be just in itself. Justness is 

not an inherent quality of a social norm or a moral code 

or of an action. Justness does not belong to them, rather 

it is attributed. They are just, not because they are 

intrinsically so, but because they acquire it as a quali-

ty. 

Therefore, for the pragmatists like James and ' 

Dewey, concepts like "Justice" and "Injustice" are pro­

ducts of society and are relative to it. Vfhat is just 

for a society at one time, may not be so at another and 

what is unjust for one society may not be so for another. 

The concept "Justice" is, therefore, relative in nature. 
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The pragmatists accept 'justice' to be a social 

concept. It is not a presupposition of the society rather 

a product of it. With the change in the social system, the 

concept hears different colour. The conceptual variance of 

'justice', therefore, is proportionate to social change. 

As a concept, 'justice' grows by acquiring different mea­

nings at different time and place, shedding its outworn 

and outdated feathers. As 'Truth' grows, likewise 'Justice' 

grows. It is not like the 'Absolute Spirit' of Hegel that 

subsumes all differences and contradictions under it. It 

is something which is a unity in diversity. The pragmatic 

'justice' does not grow in the Hegelian sense. Rather, it 

casts off the useless elements in it as it grows. 

As justice is relative to the society which trans­

forms itself at the need of time and place, it is not a 

supreme virtue. It may be one of the virtues. Justice is 

not absolute. It is not objective, rather subjective to 

the social need. The pragmatists do not admit of a fixed, 

objective, static and supreme conception of justice. They 

feel at home with a concept which is mobile, construc­

tive, receptive to social changes, and which is capable 

of growing like a snowball as it glides further. Justice 

is relative to different social organisms. What is just 
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at one time and in one society may not be just at other 

time and in other society. To the pragmatists, justice 

is not the supreme, static, fixed and objective virtue 

of the idealistic thinkers. It is not that societal 

behaviour is supported by justice, but that justice gets 

its support from social needs. A pragmatic conception of 

justice is not self-evident and self-justifying. 

James has talked much about social and moral 

values. But nowhere he has made the concept of justice 

explicit. A Jamesian conception of justice can be extrac­

ted from the core of his philosophical contributions. 

Even though, an anti-rationalist in attitude, 

James does not altogether do a'way vjith the values and 

ideals of the rationalists. He filters out the residues 

from the rationalistic ideals through the empiricistic 

principles, As a method, said James, pragmatism rejects 

rationalism chiefly because, it is dogmatic and presumed 

to give conclusive answers about the world in terms that 

frequently left the issues of life untouched. Ideals and 

conceptions, abstractions and a priori reasons are to be 

considered from their "practical consequences", "useful­

ness", and "workability". In several pronouncements, 

James has asserted that truth of values and facts, consists 
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in what works. He is so radical that he has described the 

meaning of words as their "cash-value". What is expedient 

to the social good, is just and moral. The value of true 

ideas, is therefore, derived from the practical importance, 

As expediency is the best policy in pragmatic 

thought, it is obvious that there is no fixed and definite 

code of conduct for all times. A code of social conduct 

which is expedient for the time being may not be benefi­

cial always. In the face of a better code of conduct ema­

nating greater benefit and practical consequences for the 

society, the old gets rejected as outdated. Codes and 

values, thus, are considered on their positive signifi­

cance. Codes of conduct vary with the change of social 

goals. A sense of justice or morality is also dependent 

on such goals. With the change of temperament of the 

people, the concepts change. Concepts like, justice, 

morality, law, right and freedom are nothing but the con­

cretion of the temporal social goals. So, concepts must 

be the incarnation of the pragmatic bearings of the 

society. 

James has repudiated most of the philosophical 

theories as devoid of any direct bearing to fact and 

experience. He measures everything according to his 
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thod. The method is his basis of standardization. Any­

thing that works veil in a better fashion than the exis­

ting one is welcomed as jiist. Actions of human beings 

fulfilling this aim are just and state legislations to 

be made must aim at and be weighed by this pragmatic stan­

dard. 

The eternal values like justice are made to be 

the result of the will of individuals or that of the 

state, James seems to make justice subjective. But I 

wish to suggest that it is a value concept, not a des­

criptive one which can be translated into factual expe­

riences. It is a value to which all social values have to 

approximate. Different social values can be rated in so 

far as they approximate to the supreme virtue - Justice. 

It is not something which can be validated. It is itself 

valid. 

If the Jamesian stand-point is to be taken for 

granted, then validity will be confined only to the pre­

sent. Anything past is outdated and rejected which must 

recede to oblivion and abstraction, to the world of dog­

mas. How can a set of principles which are valid at one 

time be inavlid at another? Does James take the tempera­

ment of the people to judge what is just or unjust, valid 
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or invalid, right or "wrong, good or "bad? I "wish to s"aggest 

that an emotive standard is not a gen"uine scale to measiire 

val"ues. The pragmatic concept of o"ustice treats the same 

thing to be just at one time and "unj-ust at another. 'J"us-

tice' is not something like a chameleon that changes its 

colour at the demand of the surroundings. Is there nothing 

called universal or intrinsic value? Are all social values, 

including justice, puppets in the clutches of time? Does 

their importance vary in accordance \vith human emotions 

and temperaments? Do they 'carry different meaning at dif­

ferent time? 

In pragmatism, conventions and traditions are not 

taken into account if they do not have any constructive 

role. But conventions upholding the human values should 

not be ignored for the sake of an extraneous end. A theory 

overruling the humanistic tendencies is not amenable to 

human reason and should be treated as unj"iist. 

For the pragmatists, truth and validity of ideals 

rest in their veriflability. Ideals are not true and just 

by their merit. They can be revealed if at all they can 

be reduced to experiential facts of some sort. Pragmatism, 

in rejecting the transcendental status of values and ideals, 

has put the cart before the horse. It justifies an ideal 
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by its end. I v;ish to suggest that something which is not 

just and moral by itself cannot acquire the same from 

vacuum vhen it is put to actual practice. This shows that 

justness belongs to, and not acquired by the values. It is 

not that values are just, because they are translatable 

to some constructive practices, but because they are just 

and moral in themselves. The process of verification just 

confirms their validity. A rationalist will characterise 

the principle of verification as follows: 

"merely signs of its being, merely our 
lame ways of ascertaining after the 
fact, which of our ideas already has 
possessed the wondrous quality."3 

An anti-idealist in attitude, James leans towards 

utilitarian stand-point when he intends to subdue the 

fundamental rights and liberties of man to the pressure of 

his pragmatic outlook. To the pragmatists, human values 

are meaningful not by their essences but by their uses. 

This is the mistake committed by James in treating such 

eternal and noble values to be secondary. Human personality, 

his liberty, and right should be protected at any cost. 

Man is a value concept. As such, a human being should be 

treated as an end but not as a means. To subject human 

values to a gross pragmatic test, is the most debased thing 
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on the earth. They should not be measured from a quanti­

tative stand-point of profit and loss and should not be 

subjected to a method of trial and error to unravel their 

practical utility. They stand aloft as supreme ideals, far 

away being amenable to the pragmatic method. A fluctuating 

concept of pragmatic justice fails to stand. 

John Dewey squares no better with his moral concepts, 

Possessing strong confidence in human potentialities, he 

offers a modified optimistic theory. He admits and respects 

human values. For him, values cannot be treated in isola­

tion. They must be viewed in and through experience. By 

contrast, Dewey offers an experimental empiricism drawn 

from the method of science 

"which finds values to be identical with 
goods that are the fruits of intelligen­
tly directed activity." 

This theory could succeed in bridging the most persistent 

and noxious of "dualism" - the separation of science and 

values, knowledge and morals. His outlook is shaped by a 

philosophy of change, progress and dynamism in contrast 

to morbid and static ideals. 

Dewey emphasizes upon a scientific approach to 

ethical problems and insists that statements of value are 
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meaningful only when they make reference to verifiable 

practical consequences. This is as good as saying that 

moral judgements are capable of some sort of empirical 

confirmation. Values are to be settled by experientiable 

facts. This has excited Brand Blanshard, when he asks, 

"Does Dewey mean that problems of value 
are merely problems of fact, that ques­
tions of duty, or right and wrong, of 
better and worse, are to be settled by 
observation in the same sense that the 
question can be so settled whether a 
chair has four legs?" 

and then he concludes, 

"The answer is yes, he does."^ 

Dewey ventured to have a naturalistic and reflective defi­

nition of moral values. 

Inspired by the dynamism of Hegel and the Darwinian 

naturalistic interpretation of man, Dewey chalks out his 

new theory of values and morals. He has got a strong con­

fidence in human potentialities, specially his intelli­

gence. Man changes his behaviour, and reacts suitably to 

the changed problems of life. Value is not transcendental. 

Values change. Customs, cultures and above all, the desires 

of men change with the change of time. 
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Moral standards arise out of customs and need of 

the people. To do this, is to stop deifying the eternal 

rules by which human beings will be governed for all 

times to come. Temperaments change. Attitudes, desires, 

and the aims of life change from time to time which fail 

to cope with an unchangeable social norm. With the change 

of social behaviour, the norms must change. They must be 

transformed proportionately to suit the changed climate. 

Or else, an irreparable cleavage will remain which will 

become very difficult to be patched up - to keep correla­

tion between values and its applicability, Dewey further 

points out that it is not that values change of their 

own accord, but the scientific intelligence takes resort 

to new values, rejecting the old ones. As conditions 

change, rules may become outmoded and the conduct they 

prescribe no longer serve tbe needs of society. When this 

happens, their critical revision becomes imperative. Accor­

ding to Dewey, moral and social values, 

"Instead of being rigidly fixed, they 
would be treated as intellectual instru­
ments to be tested and confirmed - and 
altered - through consequences effected 
by acting upon them. They will lose all 
pretence of finality - the ulterior 
sô Irce of dogmatism. "5 
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Human mind is not "bestowed with a set of ultimate 

ends and social values to deal effectively with social 

problems. Rather, it discovers ideals by the help of his 

intelligence to fight with the new problems. Dewey is 

allergic to any theory of values or static moral code, 

whether social, political or economic. He is critical of 

the "essence" and the "transcendence" of such values. 

"A moral law, like a law in physics, is 
not something to swear by and stick to 
at all hazards; it is a formula of the 
way to respond when specified conditions 
present themselves-. Its soundness and 
pertinence are tested by what happens 
when it is acted upon. Its claim or 
authority rests finally upon the impera­
tiveness of the situation that has to 
be dealt with, not upon its own intrinsic 
nature,,,"6 

For Dewey, any ideal that is detrimental to social 

progress is to be abandoned. In such cases, it is the 

foremost duty of the social reformers to reconstruct the 

guiding principles in the light of the changed conditions 

by distilling out the impurities in the previous set of 

principles. 

According to Dewey, all moral and social values 

have only one aim - the progress and unified growth of 

the society. Growth lies in achieving the maximum good 
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for the community. This prevails in the society when 

every individual enjoys maximum freedom - freedom to ope­

rate his critical intellect. As a result, social good is 

achieved in unison. Good consists in the grov;th of the 

individual as veil as the community and it is the func­

tion of morality to promote this end. A moral principle 

is just if it pursues the good of the individual and of 

the coTwunity, And such a just moral principle must be 

verifiable from an empirical stand-point and be supported 

by reason and facts. 

The sense of 'justice' lies, though nowhere Dewey 

explicitly defines any, in fulfilling such a good - the 

well-being of the individuals and the community as a 

whole. Any action that is conducive to such a pragmatic 

ideal is treated as just. Human liberties and freedom are 

justified if they are not contrary to such an end. Action 

of any sort, either of the individual or of the community, 

to be treated as just, must be inspired by the lofty 

pragmatic ideal. Human values in the field of ethics, 

politics and economics will be protected and adhered to 

if and only if they do not miss this end in their mission. 

Individuals or the state to be just, must direct actions 

or legislations towards the sole end of social good. Thus 

the aim of law and justice, according to Dewey is as 

follows : 
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"It is the law of justice (with other 
such laws) that makes society; that is, 
it is those active relations which 
find expression in these laws that 
•unify individuals so that they have a 
common end... To imagine the abolition 
of these laws is to imagine the aboli­
tion of society;..,"? 

Though Dewey gives primary importance to human 

talent and has strong confidence in his adjustment to 

the changed circumstances suitably, its feasibility may 

be doubted. Men are not of equal standard; they differ 

in their potentialities. So, it may so happen that the 

less talented few may fail to cope \vith the new circum­

stances so abruptly lodged upon them. Shall they be trea­

ted as misfits? Shall they be ignored? If so, can Dewey 

treat his theory of justice, as bringing about the grea­

test good of the greatest number? Is he a utilitarian in 

his stand-point? If it is the case, what right has the 

community got to deprive a few of their free expression? 

What right the majority have got to burden an unwilling 

few with a system allergic to them? I wish to suggest 

that justice does not lie in suppression but in freedom. 

It does not lie in overlooking and neglecting a section 

of the community in depriving them of free expressions. 

Justice prevails when the talent of everyone is honoured 

and a social goal is followed so as to suit each and all 

in equal manner. 
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Both James and Dewey seek to define social and 

political concepts in terms of pragmatic uses. Besides 

laying emphasis on pragmatic uses, Dewey also treats 

ideas and persons as instruments. The doctrine is other­

wise known as instrumentalism. Both the utilitarians and 

the pragmatists treat persons as means to some other end. 

They are means either to utility or to pragmatic uses. 

The pragmatists claim that understanding of society can 

be adequately done in pragmatic terms. The so called 

individual and social values are nothing but means to 

some other end. I wish to point out in this connection 

that the pragmatists, like the utilitarians, put the 

cart before the horse. Instead of defining and explaining 

society and other related concepts in terms of justice, 

they seek to define justice in terms of utilities or 

pragmatic values. The pragmatists, like the utilitarians, 

treat it as a means to some other end. 
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JOHN RAWLS' CONCEPT OF JUSTICE 

With the i n t e n t i o n of p rov id ing a v i a b l e a l t e r n a ­

t i v e to the t r a d i t i o n a l t h e o r i e s of j u s t i c e l i k e U t i l i t a ­

r i an i sm and I n t u i t i o n i s m , John Ravjls formulated a theory 

kno\vn as " J u s t i c e as F a i r n e s s . " U t i l i t a r i a n i s m , s p e c i a l l y , 

had t o bear the ons laught of Rawls •which i s r e f l e c t e d 

throughout h is long vork A Theory of J u s t i c e . In the 

p rocess of p o i n t i n g out the lacunae and c r i t i c i z i n g the 

u t i l i t a r i a n s t a n d - p o i n t , he gives vay t o h i s own concep­

t i o n of j u s t i c e . His theo ry i s "^^ery much akin to the 

c o n t r a c t a r i a n theory of j u s t i c e , s p e c i a l l y , advocated by 

Rousseau and Kant. To quote h is own words : 

"Fy aim i s t o p r e s e n t a concept ion of 
j ios t ice which g e n e r a l i z e s and c a r r i e s 
t o a h igher l e v e l of a b s t r a c t i o n the 
f a m i l i a r theory of the s o c i a l c o n t r a c t 
as found, say , in Locke, Rousseau, and 
Kant ."1 

His t h e o r y can be t r e a t e d as a modified v e r s i o n of the 

c o n t r a c t a r i a n theory of j u s t i c e , of cou r se , d i f f e r i n g in 

c e r t a i n major r e s p e c t s . He has borrowed some impor tan t 

a spec t s l i k e autonomy of the r a t i o n a l human beings from 

the c o n t r a c t theory of Rousseau and Kant. He i s i ndeb ­

t ed t o Kant to a g r e a t e x t e n t in t r e a t i n g j u s t i c e as the 

" f i r s t v i r t u e of s o c i a l i n s t i t u t i o n s . " 
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The aim of Rawls is not to construct a theory 

•which could explain the origin of soc ie ty , ra ther to 

e lucidate a na tura l s i tua t ion in which a l l would agree 

to a s e t of pr inc ip les of j u s t i c e which would make the 

l i f e of a l l , peaceful and advantageous. The aim is to 

depict a soc ia l s t ruc ture which can uphold the basic 

r igh t s and l i b e r t i e s of a l l in equal manner for the 

benef i t of one and a l l , spec ia l ly for the well-being of 

the l e a s t advant^.ged group of the socie ty . His aim i s 

not to provide a j u r i s t i c or moral standard re fer r ing 

to which actions and soc ia l i n s t i t u t i o n s can be adjudged. 

He is averse to t e l eo log ica l theor i e s . 

Rawls wishes to construct a theory of j u s t i c e 

which is not based on h i s t o r i c i t y of s i t ioat ions. The 

putativelj^ h i s t o r i c a l s i t ua t i on which he describes i s 

purely hypothet ica l . I t i s not that people ever agreed 

to a contract to guide the i r l i f e , r i g h t , l i b e r t i e s , and 

soc i a l i n s t i t u t i o n s l ike property, power, posi t ion e t c . 

in an i n i t i a l s i tua t ion that was f a i r . But Rawls' in ten­

t ion is to show what would be t he i r primary goods and 

the pr inciple of j u s t i c e provided people had agreed in 

an i n i t i a l s i t ua t i on of equa l i ty . His theory r e s t s on 

many assumptions. Though his hypothet ical explanation 
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is a deductive one, the conception of justice is an 

intuitive product of the nature of initial rational 

human beings. 

Beholding from an abstract hypothetical angle, 

Rawls tries to put forth his own theory of justice. Modi­

fying relentlessly other theories, he has given the 

final shape to his conception of justice as follows: 

First Principle -

Each person is to have an equal right to the most 

extensive total system of equal basic liberties 

' compatible with a similar system of liberty for 

all. 

Second Principle -

Social and economic inequalities are to be arrang­

ed so that they are both: 

(a) to the greatest benefit of the least advan­

taged, consistent v:ith the just savings prin­

ciple, and 

- (b) attached to offices and positions open to all 

under conditions of fair equality of oppor-

tunity.-̂  
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Hypo the tically, Rawls puts -̂len in an Initial si­

tuation or original position vhich is fair. It is fair 

because the parties are rational and "loral and mutually 

disinterested. Disinterestedness does not mean selfish­

ness. They are disinterested in the affair of others 

because they know nothing of others and even of their 

own. Though men in this hypothetical stage are not con­

scious of their differences, some are born with more 

wealth, power and status and a greater amount of intelli­

gence. They are the fortunate people who inherit greater 

shares by virtue of their fate. These are the vital natu­

ral contingencies and discripancies which corrode civili­

ty, and can be regulated by the principles of justice for 

the benefit of all. 

The veil of ignorance puts men at odds. They are 

quite ignorant of their rights, liberties, status, abili­

ty, aim of life, power and the natural resources surround­

ing them. They are unaware of their relation to others. 

"...no one knows his place in society, 
his class position or social status; 
nor does he know his fortime in the 
distribution of natural assets and 
abilities, his intelligence and strength 
and the like. Nor, again, does anyone 
know his conception of the good, the 
particulars of his rational plan of 
life,... "If 
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Though people lack the knowledge of their own talents 

and c3ue 5 still they possess a sense of justice which 

they could extend at the time of necessity. Of course, 

their sense of justice differs from each other. But they 

•would agree, at least, on the issue of establishing a 

set of guiding principles where their security could be 

assured and well-being achieved. As man is assumed to be 

rational and moral, he is able to lead a rational and 

planned life. Lacking,a sense of benevolence, he would 

never sacrifice his own sense of justice to others. He 

will never agree to a situation where his opinion will 

be sacrificed for the end of others. 

In such an original position, men are equal. They 

are equal not in the sense in which the natural-right 

upholders treat men equal. Rawls says, 

"...equality cannot rest on natural 
attributes. There is no natural feature 
with respect to which all human beings 
are equal, that is, which everyone has 
(or which sufficiently many have) to the 
same degree."5 

Though the Rawlsian position is purely hypothetical, 

still then denying natural rights to human beings is the 

palpable defect in his theory. \Jhy should a man depend 

on the mercy of an external agency to enjoy rights and 
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liberties which are natural to him? Basic human rights 

like right to liberty d thought and freedom and right 

to property, are innate to man. It will not be out of 

place to quote Kant; 

"Natural right rests upon pure rational 
principles a'priori.,."6 

Kant further goes on: 

"There is, indeed, an innate Equality 
belonging to every man which consists 
in his Right to be independent of being 
bound by others to'anything more than 
that to which he may also reciprocally 
bind them. It is, consequently, the 
inborn quality of every man in virtue 
of which he ought to be his own master 
by Right."? 

According to Rawls, men are equal in the original posi­

tion in two senses. They are equal because, they all 

possess the right to freedom of speech; and as moral and 

rational creatures, they all are free to have their own 

conception of good and sense of justice. 

Keeping men under the veil of ignorance in the 

original position, Rawls constructs his own theory of 

justice by the intuitive construction of the parties in 

the original position. Sut it is marked by conflict as 

well as an identity of interests. There is identity 
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beca\xse men agree on a corporate l i f e and there is con­

f l i c t because the i r conceptions of good vary and each 

demands a greater share to a l e s se r one in the d i s t r i b u ­

t ion of benef i t s . When mutually d i s in t e r e s t ed persons 

put the i r conf l ic t ing claims, there a r i ses the necess i ty 

of j u s t i c e . In the absence of such con f l i c t , a procedural 

j u s t i c e i s hard to be es tabl i shed. In such a s t a t e of 

ignorance of one another ' s i n t e r e s t s , a conception of 

j u s t i c e emerges out of the r e f l ec t ive i n t u i t i o n of man. 

"The par t i es are e f fec t ive ly forced to 
s t i ck to general p r inc ip l e s , unc'erstan- ^ 
ding the notion here in an i n t u i t i v e vay." 

As everyone is ignorant of one's l i f e prospects , there 

i s no p o s s i b i l i t y to mould the guiding pr inciples in . 

one's favour. Rawls accepts ignorance to be a b l i s s for 

the formation of the pr inc ip le of j u s t i c e . 

The conception of j u s t i ce tha t emerged, i s f a i r 

because, 

"one excludes the kno^«;ledge of those 
contingencies v/hich sets men a t odds 
and allows them to be guided by the i r 
pre judices . "9 
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Individual conceptions of justice are compared and duly-

pruned by reflective equilibrium to bring out the best 

principles of justice. The process emerges as a state of 

equilibrium. Once the general principle is devised and 

agreed to by all in an initial situation of ignorance, 

it sets moving. There is no necessity of any alteration, 

because it is the proc'uct of rational deliberation. The 

government is to look into its proper implementation by 

its legislatures. It has to guide its institutions for 

the benefit of all and for the protection of the primary 

human goods through the procedure dictated by the two 

principles of justice. 

The first principle, agreed to, speaks: 

"Each person is to have an equal right 
to the most extensive total system of 
equal liberties compatible with a 
similar system of liberty for all." 

Everyman is to be provided with equal rights and equal 

liberties which must be compatible with those of others. 

Mo one is to be treated as privileged. Certain rights 

and liberties, like political liberty, liberty of con­

science and freedom of thought, right to personal pro­

perty etc, are quite necessary to further one's rational 

plan of life in achieving one's primary goods. They 
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provide the avenue for a better life. If man is not pro­

vided -with certain "basic rights over his fundamental 

liberties, it amounts to oppression. Liberties should 

not be hindered. They ought not to be restricted for an 

alien end. Liberty cannot be sacrificed for an alien end. 

Liberty can be sacrificed only for the sake of liberty. 

"Liberty can be restricted only for the 
sake of liberty itself."10 

To regulate liberty for the sake of something else, is 

to arrest the natural growth of human personality. Most 

of the traditional theories like utilitarianism, further 

liberty for an alien end. Utilitarianism seeks to subju­

gate liberty for the greatest benefit of the greatest 

number. To subject liberty for a teleological end, is to 

deny liberty by taking away its very essence. 

"The liberties of equal citizenship 
are insecure when founded upon 
teleological principles."11 

Justice as fairness, strongly protects the liberty 

of conscience. Conscience, sometimes, demands self-res­

pect. It can never be sacrificed for anything other than 

itself. Liberty of conscience is restricted in so far as 

it affects the public order and security maintained by 
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the government. Man should enjoy the libertj'' of belief 

and of religious practice. He should be allowed to choose 

any religion and "be free to nourish any view so long as 

it does not disturb social harmony, Man should also 

enjoy political liberty in taking part in the formation 

of the principles of justice which ultimately guides 

social institutions. Minimum property is also necessary 

as a prerequisite. One can sustain oneself by such mini­

mum of wealth. These are the minimum of liberties which 

are required to make the life of man secured. Without 

these, the rational plan of life gets blocked. So, liber­

ties are the minimum requisites for a rational and moral 

life. 

Rawls, though attaches much importance to the 

basic liberties of man, has repeatedly said, 

"...although these (liberties) maybe 
regulated as always by the state's p̂ 
interest in public order and security." 

Further he argues that liberty is not for its own sake, 

but for a teleological end i.e. the interest of public 

order and security. Validity and the worth of liberty 

do not lie in itself, but in the fulfillment of public 

order and security. Subjecting liberty to other than 
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itself is subjugation. Liberties of human persons are 

uncompromising v;ith any superior end. They are ends in 

themselves. They cannot be treated as means. The idea of 

controlled liberty leads to universal suppression. Liber­

ties are intrinsic to man. Only v;hen they are exercised 

freely, the rational plan of the moral being is fulfilled. 

Or else, it -will get nipped in the bud. It is unjust on 

the part of the government to restrict and control basic 

human liberties to its end. 

It is not reasonable to allow liberties in diffe­

rent proportions to people. Liberty cannot vary in degree. 

To sanction more liberties to a section, is to subordi­

nate others. Utilitarianism justifies the loss of liberty 

of a few for the greatest benefit of the greatest number. 

I wish to suggest that such teleological calculations are 

contrary to the value of human liberty. Human personali­

ties cannot be sacrificed for the advantage of the majo­

rity. Neither the government nor the majority have any 

right, and therefore not justified, to debar a few from 

their basic rights and to suppress them by the rule of 

majority. It is damaging to restrict human liberties and 

still more damaging to suppress them. 
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The second principle of justice enionclated by 

Rawls deals v/lth the basic structure of society. It looks 

Into the Inequalities and natural contingencies In the 

original position, and seeks to regulate them In a suita­

ble manner so as to bring advantage to all, specially the 

least advantaged. It runs like this: 

"Social and economic Inequalities are to 
be arranged so that they are both: 

(a) to the greatest benefit of the least 
advantaged, consistent \̂ ith the just 
saving principle, and 

(b) attached to offices and positions open 
to all under conditions of fair equality 
of opportunity." 

Inequalities are there in the original position, 

though people are Ignorant of it. Some are better gifted 

and some are less advantaged. Some possess more wealth, 

assets, position and power by the mere fact that they are 

born to such privileges. Such discrepancies in natural 

gifts cannot be curbed altogether, but can be regulated 

for the benefit of all. Justice lies, not in inequalities, 

but in regulating the inequalities to the benefit of one 

and all, specially In the improvement of the overall 

conditions of the less advantaged man. Ravls says: 

"Injustice, then, is simply, Inequail- ^̂  
ties that are noi to the benefit of all," -̂  
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Inequalities of certain type are natural facts. They will 

be there in the society. There is no need to eliminate 

them. They can only he eliminated when their continuance 

is harmful to the well-being of all or it fails to keep 

harmony within the conflicting claims of individuals^ 

According to Rawls, their elimination is not necessary. 

Rather, such natural contingencies, natural aristocracy, 

or natural lottery (as coined by Rawls),can be utilized 

for a greater end in bringing up the socially least well-

off people. Natural aristocracy is not just or unjust. 

They are facts of nature. In the words of Rawls: 

"The natural distribution is neither 
just nor unjust; nor is it unjust 
that men are born into society at 
some particular position. These are 
simply natural facts. What is just 
and unjust is the way that institu­
tions deal with these facts."1^ 

The primary subject of justice is not the natural 

inequalities. Such inequalities will continue to be there. 

But they should be regulated for the benefit of all. This 

principle of justice admits inequalities with respect to 

natural endowments. Men naturally differ in their endow­

ments. Some are gifted with more talent and capabilities. 

Some inherit greater wealth and status though all are 

equal in respect to the liberties and human worth. The 
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main objective of the pr inc ip le of j u s t i c e i s to regulate 

such inequa l i t i e s through a pure procedural j u s t i c e vhich 

i s f a i r and to se t the soc ia l i n s t i t u t i o n s so as to d e l i ­

mit the inequa l i t i e s for the well-being of the l e a s t 

wel l -off people in the socie ty . These l e a s t well-off peo­

ple always depend on the be t te r -p laced one. Mercy corrupts 

those who extend i t and degenerates more grievously who 

receives i t . Se l f - respec t , being the cen t ra l and Vital 

good, ought not to be sacr i f iced a t any cos t . Receiving 

what i s not one's due speaks on one's s e l f - r e spec t . Though 

adjustment of benefi ts gives mater ia l success, i t f a i l s 

to p ro tec t the d igni ty of man as an autonomous human 

persona l i ty . 

While designing soc ia l i n s t i t u t i o n s , i nequa l i t i e s 

are accepted as es tabl ished f a c t s . The soc ia l i n s t i t u t i o n s 

t r y to bring out the maximum benefi ts out of such na tura l 

acc idents . The socie ty t r e a t s those to be assets which 

can be u t i l i z e d for the soc ia l bene f i t . The two p r inc ip l e s , 

not only look to the establishment of equal c i t i zensh ip , 

but a lso control the inequa l i t i e s going too f a r . They 

control and regulate such inequa l i t i e s in wealth and 

power for the benef i t of a l l , keeping in view the human 

worth. Society and soc ia l i n s t i t u t i o n s corresponding to 

such pr inciples of j u s t i c e are t r ea t ed as j u s t , otherwise, 
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unjust. Inequalities in -wealth and power, devoid of a 

rational plan, lead to capitalism. Inequalities reduced 

to equal share for all lead to socialism. The Rawlsian 

theory of justice occupies a middle position. Neither 

does it leave inequalities for the sake of inequalities, 

nor does it distribute wealth and power equally. Rather, 

it accepts inequalities; respects, regulates, and guides 

them for the upliftment of the poor and naturally less 

endowed. By doing this, the wealth and power from the 

gifted few are not snatched away. They are honoured; and 

with a rational plan and a pure procedural justice, the 

two principles of justice are combined to mould the in­

equalities cleverly so as to benefit all. 

The mere fact that someone is born into a high 

family or has inherited more wealth and power, does not 

entitle him to demand more advantage. His demand of more 

is justified only in respect to the social benefit. Those 

better-circumstanced, can have their greater fortune and 

advantages only under a scheme in which it works out for 

the benefit of the less fortunate. Thus, Rawls very aptly 

has found out solutions to 'arbitrariness of fortune' by 

his two principles of justice. His theory of justice is 

the great leveller, nay, the great benefactor. The greater 

endowments and abilities of the naturally advantaged few 
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are regarded as social assets to be used for the common 

advantage. The basic structure of the social organism is 

to be so arranged that the natural contingencies vork for 

the good of the least fortunate. Social system is to be 

set up in such a v;ay that no one will gain or lose some­

thing out of it. The naturally gifted people will never 

feel losing something nor will they expect any compensa­

tion for their sacrifice in return.. In sacrificing some­

thing to ameliorate the conditions of the least advanta­

ged in the society, the more advantaged people rather 

will feel proud of guiding their rational plan of life 

not only for their own well-being but also for one and 

all. They cannot keep themselves aloof from the society 

and for a development of it, they will feel that their 

sacrifice is necessary. There is no harm in it if they 

regulate their lives for the advantage of all. Social 

well-being is a mutual venture. The two principles of 

justice look into it. 

The validity of the two principles of justice does 

not lie in the consequences only i.e. in bringing about 

the improvement of all, specially of the least favoured. 

It does not measure its validity only through the conse­

quences as the traditional utilitarians insist. Justice 
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refers both to means and consequences'. The means must be 

quite just or the procedural justice must be fair and 

pure. The intended social good must be just. The social 

good is the means through which the advantages for all 

can be secured by a pure procedural justice. To quote 

Rawls' own words: 

",.. the soundness of the theory of 
justice is shown as much in its conse­
quences as in the prima facie accepta­
bility of its premises. "15 

Justice lies not only in its social consequences, but 

also in the validity of the social assumptions or social 

goods. 

The social structure and the distribution of in­

equalities must be in consonance with the just saving 

principle. It is a principle that tells us to leave some 

gain of the present generation as a security and saving 

for the posterity as we have inherited from our previous 

generation. Justice does not require that each generation 

saves, so that the coming generation will be more rich. 

Just saving is regarded as a condition for a just socie­

ty with just institutions for the fair play of liberty. 

It simply tells us to bequeath something to the next 

generation.' The subsequent generation is to grow on the 

legacy left by the present. 
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Is it justified that the present generation saves 

for the future which it cannot enjoy? What justification 

the subsequent generation has to ask the previous genera­

tion to save something for them (the former)? Kant will 

certainly disagree to such a situation where one genera­

tion becomes a means for another. Saving for the posterity 

is justified if it is not incompatible with the prosperity 

of the present generation. Saving for the sake of saving 

for the coming generation should be abandoned and be 

treated as unjust. A generation is unjust that does not 

stand by itself, but wishes to be a parasite on others. 

One should not expect something which is not his due. 

Undue expectations are unjust. It corrupts not only the 

minds of the dependants, but also the very basis of the 

social life. Parasitic tendencies degenerate the self-

respect of man. k generation is an aggregate of human 

values. Such human values should be upheld and the dignity 

of mankind be protected at any cost. The sacrifice of one 

generation cannot be justified in the name of the welfare 

of another. 

The second part of the second principle of justice 

speaks that social and economic inequalities are to be 

arranged so that they are attached to offices and posi­

tions which are open to all under conditions of fair 
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equality of opportunity. Inequalities are inevitable in 

the social arrangements. People are not only inequal in 

wealth, but also in ability and talent. The better endowed 

usually get a fair chance of gaining offices and positions 

of command. Rawls does not confine such positions to these 

naturally privileged group. He keeps these offices open to 

all imder fair equality of opportunity. Every one, the 

better or the less endowed, should get the chance of 

achieving such positions of command. Rawls attaches more 

importance to the ability of man. Merit becomes the crite­

rion. Rawls says; 

"This form of social order follows the 
principle of careers open to talents 
and uses equality of opportunity as a 
way of releasing men's energies in the 
pursuit of economic prosperity and 
political dominion."16 

According to Rawls, it does not lead to meritocracy. 

Talents are utilized for national prosperity. Every man 

gets a scope to unravel the latent abilities in him, not 

only for his own, but also for the benefit of the entire 

commiinity, specially the less fortunate working class. 

But as some are endowed with less abilities, they will 

fail to compete with the better endowed. As a result, 

positions of command will always be confined to the hands 
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of the more privileged, and the less privileged vill con­

tinue to be less privileged; always falling hack in the 

field of competition. Society should create suitable 

social conditions and institutions to uplift the standard 

and competence of the less endowed. Or else a perennial 

cleavage will continue to he there between the privileged 

and the unprivileged. Though Rawls seeks to provide equal 

opportunity to all y«t there are no good reasons that the 

principle will be implemented, I wish to suggest in this 

connection that the aspirations of the underprivileged 

will always remain as aspirations. Their cherished hopes 

can never be materialized in the absence of a well chalked 

out strategy. Equal chance does not bring the result. 

Effort and ability are necessary. No doubt, this provision 

of the second part of the second principle provides 

incentives and arouses the consciousness of the least 

well-off people to compete with the better-off class, 

"Equality of opportunity", as Rawls claims, 

"means an equal chance to leave the 
less fortunate behind in the personal 
quest for influence and social 
position."17 

The Rawlsian principle, at least, succeeds in enlivening 

the spirit of the less fortunate. But still then, Rawls 
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is not j"ustified in stibordinating the less gifted to the 

more gifted people, 

Rawls seeks to provide a suitable legal system to 

sustain the principles of justice. Justice, according to 

him, is legal justice maintained by a legal system sup­

posed to contain the precepts of the two principles of 

justice. But it is not the legal system that identifies 

legality with virtue or righteousness. The legal system 

also does not bear the spirit of the natural laws. Rather, 

it treats law as a juristic concept, not a moral one. 

Rawls defines legal system as, 

"a coercive order of public rules 
addressed to rational persons for 
the purpose of regulating their 
conduct and providing the framework 
for social cooperation."18 

These lines best approximate to his conceptions of jiistice, 

law and punishment. Kis legal system is guided by the 

idea of a cooperative venture which is basic to the two 

principles of justice. His system does not aim at protec­

ting the fundamental equality among persons, rather it 

aims at perpetuating the inborn inequalities in them. 

Though the objective of the legal system is to maintain 

a social system arranged according to the precepts of 
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justice, it neglects many of the inviolable rights of man. 

Instead of basing justice on the natural rights of man, 

Rawls establishes it on an insecure foundation of legisla­

tor's legal code, 

Rawls maintains that laws or rules of a civil socie­

ty are of such tjrpe that a reasonable human person will 

not hesitate to obey. Rules are to be followed impartially 

and regularly. Similar cases are to be treated similarly. 

There will be no discrimination. The principle, that like 

decisions are to be given in like cases of violations, 

limits the discretion of the judges. 

The legal system, further, stresses upon the fact 

that no one can be the judge of his own actions which may 

lead to much complicacies. Trials and hearings are to be 

fairly done and the adjudicators are to be guided strictly 

by the public system of rules and not by public opinion. 

I 

In general, to protect the system of -rules on a 

secure basis, the government attaches a coercive instru­

ment to it. Coercive authority is necessary for social 

integration. The aim of a penal code is not to scare 

people away from committing crimes, rather to serve as a 

security for the claims of men over others. An ideal 

/ 
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soc ie ty needs a penal code to cure the soc ia l i l l s and 

help s t a b i l i z i n g i t firmly. Though th i s system has the 

aim of protect ing the r igh t s and l i b e r t i e s of the c i t i zens 

in modern democracies, yet i t t r i e s to p ro tec t r ights and 

l i b e r t i e s , sanctioned by the government, not by reason or 

moral i ty . Sanctioned r igh ts and l i b e r t i e s are l imited by 

an au thor i ty . The au thor i ty guides them with the purpose 

of bringing about soc ia l coherence. Human actions f i t t i n g 

to th i s t e l eo log ica l end are t r ea ted as j u s t , otherwise, 

unjus t . But I wish to suggest in th i s connection tha t 

r i gh t s and l i b e r t i e s should not be t r ea ted as means. They 

are ends-in-themselves. Only when r igh ts and l i b e r t i e s 

become ends-in-themselves ( in the sense of na tu ra l r i g h t s ) 

and v i r tue (morali ty) the foimdation of the l ega l codes, 

socie ty can get r i d of the a t tendant p e r i l s . 

Individuals di f fer in respect of t he i r plan of 

l i f e . Everyone has got his own way to deal with the soc ia l 

circumstances. Jus t ice as such does not in te r fe re with 

d i f fe ren t plans of the l ives of people in general . They 

are supposed to be r a t i o n a l and so a lso the i r plans. Once 

the pr inciples of j u s t i c e are es tabl ished a t the i n i t i a l 

s i t u a t i o n or o r ig ina l pos i t ion , soc ie ty i s s e t accordingly 

and l e f t to go in i t s own way so long as the conception 
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of j u s t i c e i s adhered t o . Everyone i s endowed with the 

primary good l i b e r t y to chalk out his own plan of l i f e 

tha t bes t su i t s him. Sharing of primary goods, spec ia l ly , 

wealth, power, s t a tus and soc ia l pos i t ion , and s e l f - r e s ­

pect in greater proport ion, i s j u s t i f i e d so long as i t 

improves the condition of those who have l e s s . I t i s 

needless to look in to the value of d i f fe ren t plans of 

l i f e . I t i s a lso unwarranted on the par t of soc ie ty to 

regula te d i f fe ren t plans of l i f e and l i f e prospects . Rawls 

says , 

"There is no necess i ty to compare the 
worth of the conceptions of d i f fe ren t 
persons once i t i s supposed they are 
compatible with the pr inc ip les of 
j u s t i ce . "19 

People, as r a t i ona l beings and as quite conscious of one 

another 's l i b e r t y are expected to guide t he i r l ives as per 

the objective of j u s t i c e . Everyone i s assured of an equal 

l i b e r t y to choose his own r a t i o n a l desire of l i f e so long 

as i t does not f o i l the demand of j u s t i c e . No one's plan 

of l i f e i s to be baffled as long as i t is in consonance 

with the pr inciple of j u s t i c e . 

PriTiary goods are soc ia l background conditions 

which are normally necessary for developing and exerc i ­

sing moral powers and for e f fec t ive ly pursuing a conception 
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of the good. These goods are the p re requ is i t es of man's 

l i f e . These goods allow a person to achieve his goal of 

l i f e by implementing his plan which he cannot contemplate 

o the iv i se . They provide the avenues for the ful f i l lment 

of man's r a t i ona l des i re . They are the means for the end 

of a moral l i f e - a complete l i f e . Without these , human 

plans remain unful f i l led and ree l s under suffocation. 

They are t rea ted as the minimum of r a t i o n a l l i f e . 

Though the v e i l of ignorance keeps men ignorant , 

yet men prefer a greater good to a l e s se r one. They a lso 

knov/5 as r a t i ona l and moral c rea tures , how to advance 

t h e i r claims for the successful execution of t h e i r sang­

uine d e s i r e s . Human "beings fee l the necess i ty of the "basic 

goods and values without which t he i r plans of l i f e w i l l 

have stunted growth. Kant holds the autonomy of humanity 

to tie supreme. Such autonomy ought to be respected and be 

l e f t to i t s own path of progress. When man i s allowed to 

be the a r ch i t ec t of h is own plan of l i f e , his autonomy i s 

expressed in the most possible adequate manner as a free 

and equal r a t i o n a l being. 

Thus, i t seems tha t j i is t ice as fa i rness i s a 

theory of human j u s t i c e . I t i s the duty of the^ socie ty or 

a government to provide congenial atmosphere for the 
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fulfillment of these noble ends of humanity. The govern­

ment should mould and regulate its institutions vith the 

sole aim of fulfilling the end of humanity i.e. the con-

cretisation of human values. The two principles of 

justice have this objective in viev. Primary goods are 

the legitimate demands of man. A government, not looking 

to such noble ends, is an unjust institution and ought 

to be ousted. Social institutions, ignoring these primary 

goods for •which they are framed, ought to be modified 

and revised. Deviation of any sort from such a sacred 

end ought to be treated as injustice against humanity. 

The fundamental primary goods are: Liberty and 

opportunity, income and wealth, and self-respect. The 

Rawlsian theory specifically explains these goods. Liber­

ty provides man to exercise his talents in very many 

constructive ways for a better moral life. 

In Rawls ' theory of justice, wealth is regarded 

as a primary good. Man, as a social being, needs wealth 

or private property to develop and exercise his moral 

power within the framework of a well ordered society. 

Rawls argues that wealth being, 
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"...(legal) command over exchangeable 
means for satisfying human needs and 
interests, it is hard to see how wealth 
can fail to be a primary good, for if 
ve have no command over such items, we 
cannot carry out our plans."20 

Man acquires this right to private property from the 

original position. Men vary in their inheritance. Thus, 

the society contains men of unequal property. Some are 

rich and some are poor as pep their inheritance and 

station of birth. Presumably, the most advantaged class 

of the community possesses the largest share of income 

and wealth. Rawls bases wealth or private property on 

inheritance. John Salmond says: 

"Private property, if we are not wrong, 
defines the position of ownership of 
property. Ownership by definition is 
inheritable."21 

People in the original position inherit such a right to 

property. But inheritance should not be a license to 

wealth. The mere fact that someone is born to a family, 

should not entitle him to spend his wealth in a manner 

what pleases him. Seen from a higher level of morality, 

this does not seem sound and just. Wealth which is the 

output of one's skill and labour be legitimately claimed. 

But, 



153 

"Birth is not something a person 
does. Hence, there can be no place 
of i n s t i t u t i o n of pr ivate property 
in Rawlsian idea l s t a t e . "22 

From a moral perspect ive , i t looks a r b i t r a r y to es tab l i sh 

ownership of property by mere accidents of b i r t h . Above 

a l l , ownership to pr ivate property i s incompatible with 

conception of the g rea te s t equal l i b e r t y for a l l . H.L.A. 

Hart argues tha t to own anything p r iva te ly i s to have an 

absolute r i gh t over i t , which implies tha t the r igh ts of 

others are limited by tha t absolute r i g h t . 

Self- respect i s regarded as the most important 

primary good. I t follows from Rawls' f i r s t p r inc ip le of 

j u s t i c e , giving equal shares in the system of basic 

l i b e r t i e s which ensures s e l f - r e spec t . I t elevates the 

human worth. I t i s one's self-esteem that demands recQ-

gni t ion from others . Self - respect i s an inviolable a t t r i ­

bute found in every human personal i ty tha t i s most v i t a l . 

I t has got two aspec ts . Rawls defines i t in the following 

manner: 

"F i r s t of a l l . . . i t includes a person's 
sense of his own value , h is secure 
conviction tha t his conception of his 
good, his plan of l i f e , i s worth carrying 
out. And second, s e l f - r e spec t implies a 
confidence in one's a b i l i t y so far as i t 
is within one's power, to f u l f i l l one's 
in ten t ions ."23 
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Se l f - re spec t , being the grea tes t good of man, emerges 

vhen his plan of l i f e is properly executed without any 

hindrance. I t emerges when a man r ea l i ze s tha t he has 

the a b i l i t y to secure a be t t e r l i f e in consonance with 

the plan of his fellow-beings. 

Sel f - respect or self-esteem i s the good tha t gives 

worth to human persona l i ty . Without i t , man f a i l s to 

r e a l i z e his importance or value as a human person. The 

condit ion tha t undermines man's s e l f respects can never 

be agreed to . Kant's " In te rna l Mine and Thine" t e l l s us 

tha t human personal i ty has i t s own autonomy and ought to 

be respected. Hindrance to se l f expression s t r i ke s blows 

a t one's s e l f - r e spec t . I t i s a value which should be 

kept a lo f t . 

Human persona l i ty can be said to be respected when 

his plan of l i f e i s allowed to run p a r a l l e l to s imilar 

r a t i o n a l plans of others without any c o l l i s i o n . This 

becomes possible when man guides his r a t i o n a l plan of 

l i f e as per the counsel of the pr inc ip les of j u s t i c e . 

Kant points out tha t man gets s e l f - r e spec t when he guides 

himself according to the enlightened ca tegor ica l impera­

t ive or p r a c t i c a l reason in him. I t makes man the most 



155 

free and the most r a t i o n a l creatiore. Man i s a value in 

himself. He has his own worth as a moral and r a t i o n a l 

c rea tu re . The i n v i o l a b i l i t y tha t i s in him, demands 

recognit ion and respec t . Man as a human personal i ty is 

v i t a l which demands respect , A s o c i a l l y able , and a 

s o c i a l l y un f i t , ought to be respected equal ly. I t i s not 

workmanship or a b i l i t y , but human autonomy tha t demands 

mutual r e spec t and self-esteem. No one should neglect 

such an autonomy of human persona l i ty . Governmental 

i n s t i t u t i o n s and l eg i s l a t i ons should cherish th is end. 

Any i n s t i t u t i o n and l e g i s l a t i o n , not honouring the auto­

nomy or se l f - r e spec t of the c i t i z e n s , ought to be aban­

doned. They are to be framed in the l i g h t of the i n a l i e n ­

able self-esteem and worth of human personality.^ 

John Rawls ' theory of j u s t i c e i s an attempt to 

bring a compromise between the two conf l ic t ing trends -

capi ta l ism and social ism. Trying to br ing a balance 

between the two, he harps on the very soc ia l arrangements 

of modern democracies. He wants to have a d ras t i c change 

in the very soc ia l s e t up. Rawls feels t h a t the major 

i l l s of the modern soc ie t i e s can be eradicated by modi­

fying and revis ing the basic- soc ia l s t r u c t u r e . Though 

hypothet ica l throughout, his theory of j u s t i ce has got 

an ample pragmatic value . 
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Assuming, hypothet ica l ly , inequa l i t i e s in "wealth, 

t a l e n t and posi t ion in the or ig ina l s t a t e of soc ie ty , 

Rav/ls proves them to be establ ished facts of socie ty . 

Kantian in s p i r i t , though his theory purports to provide 

a humanistic conception of j u s t i c e , yet f a i l s to achieve 

i t a t the end. Rawls f a i l s to bridge the ever-widening 

gap between the haves and the have-nots . He perpetuates 

the cleavage between the two c lasses . The bourgeois is 

born as a bourgeois and a p r o l e t a r i a t as a p r o l e t a r i a t . 

Seeking to pro tec t the under-privi leged under the tu te lage 

of the pr iv i leged, Rawls u l t imate ly f a i l s to uphold the 

se l f - r e spec t of the former. 

Rawls' theory of j u s t i ce has been widely discussed. 

Commentaries and reviews in the form of a r t i c l e s and 

books have been published. Brian Barry 's book The Liberal 

Theory of Jus t i ce i s one such book-length discussion on 

John Rawls. Whatever may be the merits of John Rawls 

A Theory of J u s t i c e , including Barry 's commentary on i t , 

both Rawls and Barry have missed one point i . e . they have 

not recognised the c e n t r a l i t y of man as a value in study 

of soc ie ty . Rawls, by and large i s a Kantian, He has accep­

ted the i n i t i a l s t a t e of socie ty as depicted by the con-

t r a c t u a l i s t s . From the hypothet ical s t a t e of soc ie ty he 
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builds "up his theory. He seeks to calculate and depict 

the course of society, given the initial state. Rawls 

details out the methods that are necessary to safeguard 

the liberty of iian. The doctrine of primary goods and 

just constitution are among such measures. 

Rawls talks of justice. In fact, he introduces two 

principles of justice. But he does not give explicit 

answer to the question, 'why shall a society be just and 

individuals be treated on equal footing in respect of 

primary goods and opportunities?' The fact that justice 

at the core is a moral concept, human society can ulti­

mately be explained in terms of justice and persons are 

the centres of such morality, seems to have escaped Rawls' 

attention. 
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LAW. LIBERTY, EQUALITY AND JUSTICE 

The concept 'Justice' is surrounded by a host of 

other concepts, like lav, right, liberty, equality, punish­

ment and etc. They are interwoven in such a fashion that 

they are hardly separable from each other. In this chap­

ter, I shall confine my discussion to some of these con­

cepts only and show the conceptual link between them. 

Above all, I wish to show that concepts like law, liberty 

and equality are primarily moral concepts. 

Law is a principle that refers to the operational 

vay of things or a principle that guides man either as an 

individual in the state of nature or as a member of any 

social organism. The former refers to the natural laws and 

the latter to the prescriptive or civil laws. The term 

'natural lav' is ambiguous. It sometimes means the laws of 

nature. In this sense the law of gravitation can be said 

to be a natural lav. Laws of nature in this acceptation, 

refer to the lavs that operate in the vorld of nature. 

The lavs of nature in this sense will not be discussed in 

the dissertation. However, 'natural laws', have also a 

different connotation. They sometimes stand for lavs that 

operate in the human world. Natural laws in this sense 

are closely linked to the concept of natural right. In 



161 

other words, natural law, natural right, and natural jus­

tice are close conceptual neighbours. Natural law as 

being related to natural right and natural justice will 

be discussed in the chapter. 

Roughly speaking, natural laws, concerning man, 

describe the way man acts in the state of nature. These 

laws are natural because they correspond to the nature of 

man as a rational human being. These laws are founded on 

a firm basis of morality. They reflect both the ways man 

acts and ought to act. These laws are valid in themselves. 

Validity is inherent to them. These laws are as such 

valid independent of any other external standard. They are 

"recognised by Reason a priori even 
without an external legislation..."1 

They constitute a consistent, valid, supreme, and indepen­

dent standard. They are intrinsic to the nature of human 

beings. Man does not acquire such laws; he is born with 

them. Man and the natural laws are co-eval. 

As natural laws relating to natural rights are 

universal in nature, they are the same everywhere and for 

all time. They do not differ from place to place, from 

time to time, or from person to person. They are valid 

for all time to come. Such natural laws are universal 
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because they ove their origin to the very nature of human 

"beings vhich extend to all mankind. They are absolute, 

not relative. 

These laws are in a v;ay conceptually linked with 

the very nature of human being. Man does not acquire them 

as an external quality like the positive laws. Positive 

laws always presuppose a maker of it. It is either a 

monarch, or a group of men or one man or governmental 

agency that frames the positive laws which are binding on 

those for whom they are made. But there is no maker, of 

natural laws. They can be said to be eternal since .they 

belong to the very nature of beings as cosmic principles 

or "Sanatana Dharma" (eternal laws) as depicted by the 

"Dharma Sastras" (religious texts) of India. 

Natural laws, as objectively existing, are inde­

pendent of any human existence. Whether there are human 

beings or not, these laws can be said to continue to exist. 

Their existence does not depend on their being discovered. 

Rather, the discovery if any reveals the nature of human 

beings. Their existence does not depend on human percep­

tion or apprehension. The harmony of the universe is inde­

pendent of any human existence. The nature of man is the 

bearer of such an equilibrium. No positive law, no command 
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of authority, no coercion is necessary for things to go 

their own vjay. They move quite harmoniously "by the merit 

of their innate nature to make the universe a united one. 

Things are of such a nature and are endowed with such 

potentialities that they hy themselves make a balanced 

universe. There is no necessity of presupposing a supreme 

architect like God. Things, including human beings, are 

the perfect embodiments of balance which, in turn, sus­

tains the universe. Natural laws are those which make 

such a harmony possible in the world. 

A parallel concept of natural law, in the form of 

'rta', is found in the "Dharma Sastras" (religious texts) 

of India. In Rg veda, rta points to the supreme transcen­

dental law or cosmic principle or immanent order which 

subsumes under its control the entire universe, even 

including the gods. Everything is controlled and governed 

by rta. In the Rg Veda, it is described as: 

"The Sindhus (rivers) follow the rta 
of Varuna";2 

the wheel of rta (i.e. the year) revolves roimd the sky 

with twelve spokes; 

"the dawn, the daughter of heaven, ^ 
correctly follows the path of rta",-̂  
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"the joung voman (Usas ) does not 
destroy the light of rta,"^ 

"the sun is the bright and lovely 
face of rta."5 

Speaking on the importance and superiority of rta, 

Berolzheimer says: 

"... 'rita', ... is at once the 
organized principle of the iiniverse 
and the divine ordering of earthly 
life; as the former it regulates the 
appearance of the sun and the moon, 
of day and night and embodies the 
imchangeable principle that pervades 
the succession of phenomena; as the 
latter it is afflicted v/ith purpose 
and human benefit and is exemplified 
in the flow of the rivers •which fer­
tilize the fields; in the cattle 
useful to men; in the institutions 
of marriage, of the monarchical state, 
of the patriarchal home; and in man's 
sense of responsibility for his sins."6 

Things, by their ovn nature, go In their own way without 

hindering -the progress of others. Natural laws, being all 

pervasive, operate in the most equal manner without any 

discrimination. Perfect equality in nature and natural 

phenomena is maintained by the ingrained laws in them. 

Prescriptive laws, on the other hand, lack most 

of the important qualities of natural laws. They are also 

known as positive laws or civil laws. These laws are made 
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by men. They emerge either from legislation or from the 

voice of a monarch vjho is viewed vith awe and adoration as 

the perfect embodiment of law or in the form of customs 

and traditions. Prescriptive laws are mostly written and 

conventional. These laws come into existence only in a 

social organization. Therefore, these laws are the products 

of society. They are dependent on human society, not pre­

suppositions of it. With the birth of society, they evolve? 

with the abolition of society, they perish. They are made 

with the obvious aim of upliftment of the entire society 

or for the benefit of a section of it. Whatever the case 

may be, these laws are framed in a social setting to suit 

the needs of men. 

The positive laws are relative. They are not uni­

versal in application as they are confined to different 

social settings at different places and times. A legal 

code which operates very effectively in one society may 

square very badly in other societies. Further, a legal 

code of the present may not fare better with the change 

of time. Positive laws are best understood in a definite 

social perspective. Without this, they stand isolated 

and meaningless. They carry weight and importance only 

in a society. 
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One of the important features of the positive laws 

is that they are always presumed to be good and just. They 

are supposed to 1)6 so because they sometimes work nicely 

in a social setting. For the pragmatists, they work proper­

ly. For the utilitarians, they bring the maximum pleasure 

for the maximum number. For the democrats, they secure the 

fundamental liberties. Or they are good and just because 

they suit the needs of society. In fact, they are justi­

fied by their end results. 

These positive laws are always supported and sup­

plemented by a coercive standard. Infringement of these 

laws leads to punishment of some sort. Punishment may 

either be deterrent, retributive or reformative. The sole 

aim of such a supplement is to uphold the fabric of legal 

codes by the fear of punishment. 

Though coercion and fear of punishment may succeed 

in certain cases in erecting a firm basis for the positive 

laws, still then, their validity can always be doubted. 

How can a set of legal codes which differs from place to 

place and time to time, and which is viewed with suspicion, 

fear and abhorrence, be treated as good and just? A law 

that does not emerge from the reason and morality of man 

is no law at all. A law may withstand the revolt of reason 
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fa? away from human emotions, passions and errors. They 

are objective and absolute; supreme in their dispositions. 

These laws are self-justifying and positive. Laws depend 

on them for their ultimate justification. 

Man is a social animal. But the society should 

not burden him with an alien load of laws. He should be 

governed by laws as his nature demands as a rational 

human being. As man's nature demands that he should be 

governed by laws which correspond to his nature, so, the 

society should bear these laws. Society is a harmonious 

aggregate of human individuals. So, as per the cravings 

of human nature, the social laws, civil laws, or the 

positive laws should be guided by the natural laws, A 

society to be a just one, ought to bear these natural laws 

or bear at least laws akin to them. It follows from the 

nature of man as a part of the social organism, that he 

should be governed by laws of his own nature. 

All prescriptive or positive laws ought to aim 

at fulfilling the end of human nature. Their validity 

does not lie in themselves, rather lies in their confor­

mity with the natural laws. Kant rightly says: 
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"... but a merely empirical system 
(positive lavs) that is void of 
rational principles is, like the 
wooden head in the fable of Phaedrus, 
fine enough in appearance, "but 
unfortunately it "wants brain."? 

The natural laws exist permanently behind the laws of this 

or that state; and they serve as the ideal excellences 

towards which the civil law?; should tend and approximate. 

Any.positive law , contrary to natural laws, should 

be treated as null and void. They are to be repealed 

because their spirit goes against the very nature of beings 

for whom they are made. The aim of law is to control and 

guide human beings for the fulfillment of their nature in 

the most perfect manner. If a law, instead of providing 

congenial atmosphere for the fullest manifestation of man 

throttles human latent talent, it should be immediately 

revised in the light of the natural laws. Positive laws 

should be treated just only when they agree with the aim 

of the entire human race. Positive laws owe all their justi­

fication to the natural laws which are just, moral and 

right in themselves. A law, however beneficial may be, 

should be abandoned when a single individual man is not 

benefited out of it. Positive laws should not be contradic­

tory, rather should be the corollary of the natural laws. 
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Cultures, brought up by positive laws, devoid of morality 

and the sense of justice, corrupt man and corrode the 

essence in him, as Rousseau says. 

Positive lavs vhich operate in society in the 

form of civil laws, differ from society to society. Every 

society remains firm and claims to be justified on its 

own stand-point. Societies usually give prime importance 

to ther civil laws and fail to see the shaky foundation 

of such laws. How can, altogether different sets of civil 

laws be valid and just at the same time? They may be just 

(in a legal sense), but not from the moral point of view. 

The framers of such civix laws are always duped with an 

illusion of a supposition. The civil laws are assumed to 

be just and valid, though in fact they are not so. There­

fore, civil laws should pass through the test of the 

natural laws and should be scrutinized intermittently in 

the light of the latter, so that they do not miss the 

objective for which they are made. 

The moralized civil laws provide civil rights to 

the social beings within a social organism. Such civil 

laws act as the upholder and protector of the rights con­

ferred upon human individuals. These rights which are 

sanctioned by law should be in harmony with the nature of 
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man. Man inheres some r igh ts in him being born as a human 

ind iv idua l . They are t^e na tura l r ights which man enjoys 

even before the formation of the soc ie ty , being protected 

by the na tu ra l laws. 

By "natural" may be meant what i s "o r ig ina l" as 

opposed to what i s acquired. Kant contends: 

"Natural Right r e s t s upon pure r a t i ona l 
pr inciples a p r i o r i . Posi t ive or S ta tu ­
tory Right i s what proceeds from the 
Will of a Legis la to r . "8 

Natural r igh ts spring from the na tura l laws. Such r igh t s 

are co-eval with the b i r t h of man and are inseparable from 

his persona l i ty , because no one has conferred such r igh t s 

on him. These are the inviolable r igh ts which man posses­

ses in the s t a t e of nature and continues to possess them 

firmly, because he is s t i l l the same na tura l man l iv ing 

in a d i f ferent s e t t i n g . Man's r igh t s should not be measured 

by the calculus of loss and gain, as most of the u t i l i t a ­

r ians and con t rac tua l i s t s uphold. Man has nothing to sur ­

render. To surrender some r igh ts to an a l ien au thor i ty i s 

to r e s t r i c t one's own na ture . 

Natural r ights are same everywhere and always the 

same for a l l men. Man, pr imari ly , i s a being of nature and 

acc iden ta l ly a being in the socie ty . He enters in to the 
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society v̂ itb all his A/Jorth and personality. It is not 

that they have to surrender rights in order to form a 

society as the contractualists say. To deny man of his 

inherited rights is to take away the \vorth and value of 

his personality. As the natural rights are not sanctioned 

hy any authority, the authority has got no right to dep­

rive man of his rights. 

"To base natural or fundamental rights 
on external authority of any kind may 
seem to involve an obvious contradiction, 
because the natural rights are supposed 
to be the very criterion by which the 
worth of the external authority itself 
can be judged. If the end of the govern­
ment be the preservation of certain 
natioral'rights, we cannot let government 
itself determine what their rights are."9 

Natural rights cannot be justified by the laws of the 

government. Rather, the very existence of governments can 

be justified only by natural rights. The government is 

supposed to protect and preserve what are extended from 

the natural state to the society. Man is a value in itself, 

and the rights and liberties constitute his inherent worth. 

Natural rights are valid, moral and just by themselves. 

They are regarded as more fundamental and more basic than 

the other civil rights. The so called civil rights are 

deduced as auxiliaries from the basic ones. Natural rights 

are the innate rights of man and are independent of any 

other standard. Kant opines: 

file:///vorth
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"Innate Right is that Right vhich 
"belongs to every one by Nature, 
independent of all juridical acts 
of experience."10 

They are self-justifying and supreme. They should he the 

goals of the civil rights. The morality of a society should 

he implemented and protected hy laws. This is possible 

only v;hen morality is reflected in legality. A moral right 

is a potential claim of man on his fellow-beings irrespec­

tive of its recognition by the government. It is a right 

which not only claims what the law of the land usually 

does not recognise but also does what the latter positively 

forbids. 

Society presupposes the natural rights. Natural 

rights antedate the formation of civil society. Natiiral 

rights being inalienable, man cannot surrender it to socie­

ty. Seen in this light, the views of the c on tr actual is ts , 

specially the views of Hobbes, seem untenable. Every indi­

vidual is expected to live upto his rational and moral 

nature. His potentialities should not be curbed. The only 

sanction against the moral nature is the agent's approba­

tion or disapprobation. Civil rights sometimes fall short 

of such an objective. The fact of the matter is that the 

civil rights can be treated as t^'ie products of the society. 

Civil laws operate only within the ambit of society and 
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they come into force with the formation of it. Man 

acquires them as a member of the society. In the state of 

nature, distinction between custom and law, between moral 

(natural) and legal rights cannot be said to exist. Civil 

rights can be justified only when they bear the immanent 

importance of the natural rights. Man should be allowed 

to live with rights which he possesses by virtue of being 

a human being. He should be allowed to live as a man. 

The rights sanctioned in an organized society are 

the legal rights. A. legal right is defined as one man's 

capacity of influencing the acts of another, by means, not 

of his own strength, but of the community as a whole. 

Legal rights constitute the legal personality of man. This 

determines the status and power of man within the society 

as a legal personality. The sole aim of the legal persona­

lity should be to maintain social conditions for the com­

plete development of the moral personality of man. Both 

the aspects of the personality should be harmonized. Legal 

personality should not conflict with the moral one, nor 

should the moral personality conflict with the legal one. 

Conflict and contradio tion between the two are precluded 

when both the personalities become one and identical. When 

legality becomes the voice of morality, only then, a 
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society can get rid of the evils and perilous consequences 

of the immoral legal codes, and man's moral growth, 

instead of being thwarted, v/ill get a favourable moralized 

climate for a just utilization of his rational liberties. 

Liberties are the natural upshot of man's basic 

rights. Liberties are licensed by rights. Law acts as the 

protector of them, A civil society is expected to provide 

liberties to each and everjrman in equal manner, treating 

him as a free moral agent, capable of developing his own 

capacities in the best possible manner so as not to hinder 

the progress of his fellow beings. Liberties exercised in 

proper manner, not only help in developing the innate per­

sonality of man, but also help contributing to the moral 

harmony of a society as a whole. Liberties properly uti­

lized without any transgression, move in harmony with the 

like liberties of others. 

As legal rights derive their sustenance from 

natural rights and as rights justify the possession of 

liberties, therefore, liberties are basic to the nature 

of man,' Man is endowed with certain inviolable liberties, 

not by any government, but by the virtue of being born 

as a rational animal. As truth belongs to propositions, 

liberties belong to human personality. Human personality 
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and his liberties are complementary to each other. Human 

personality is inconceivable vjithout liberty and vice 

versa, Man is an end-value. So, he should not be treated 

as a means-value. His liberties should not be treated and 

utilized as a means for an extraneous end. It can be said 

in this connection that -what is good to one individual is 

good for all and for the entire state; because they all 

possess the same rights and liberties. Unequal distribu­

tion of liberties on the basis of caste, colour, sex and 

origin, can only bring disastrous consequences to the 

state, as a section of the citizens are suppressed and 

deprived of contributing to the national good. 

Human liberties are Tincompromising in natui^. How 

can they be separated from his personality? Man inherits 

these liberties as a natural man. Instead of curbing, the 

state should provide favourable conditions for the full 

flo\vering of human liberties. Civil laws should not over­

look the natural liberties of man. The so called liberties 

provided by the state should conform to this. A state or 

government, missing this ultimate end of human liberties 

in its legislation, can be said to be an unjust one. Any 

legislation, not incarnated with the garb 'of fundamental 

liberties of man, is to be treated as unjust and immoral. 

It is immoral because it burdens human beings with a 
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pr inc ip le of guidance that does not agree with the i r 

innate na ture . I t not only plunges man into u t t e r confu­

sion and pessimism, but brings about disharmony to the 

s t a t e . 

Thomas Hobbes is j u s t i f i e d v i th his hypothet ical 

descr ip t ion of man's maximum natura l r ights and l i b e r t i e s . 

Man was l e f t with the l i b e r t y of choosing between the l i f e 

of the s t a t e of nature and the soc ia l l i f e . To enter the 

soc ie ty , he had to surrender a l l his r ights and l i b e r t i e s 

to the Leviathan except the r igh t to se l f -p rese rva t ion . 

Hobbes i s s tern in denying the basic l i b e r t i e s to man in 

the soc ia l organism, Locke and Rousseau ta lk of surrender­

ing of r igh t s and l i b e r t i e s , but men surrender i t not to 

any au thor i ty other than themselves. Both of them, in th i s 

sense, adopt a l en ien t view towards the l i b e r t i e s of man. 

Bentham subordinates human l i b e r t i e s to his hedo­

n i s t i c ca lculus . But I wish to suggest that l i b e r t i e s 

should not be measured through p ro f i t and loss from the 

s tand-point of u t i l i t y . The Benthamian u t i l i t a r i a n i s m 

f a i l s to stand before the moral s t rength of the na tura l 

l i b e r t i e s of man. Liber t ies cannot be measured by a gross 

standard as devised by Bentham, Mill seems to be doing 

some j u s t i c e to the l i b e r t i e s of man when he says tha t 
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l i b e r t i e s are basic to man and o rd ina r i ly , they should 

not be taken out of theoi. Interference is j u s t i f i ed only 

when l i b e r t y of one harms the well-being of others . In 

such a case, man can be r i gh t fu l l y prevented in doing 

harm to o thers . Mi l l ' s mistake l i e s in confining r i g h t f u l 

and j u s t actions to those which do not harm others . Actions 

which deviate from the moral way of l i f e can be and ought 

to be t rea ted as linjust and immoral even if i t does not 

harm others . 

Legal l i b e r t i e s l ike c i v i l , p o l i t i c a l and economic, 

cannot be j u s t i f i e d as absolute and uncondit ional . As a 

matter of fac t , l ega l l i b e r t y should conform to the funda­

mental na tura l l i b e r t i e s of man. I wish to suggest t h a t 

l i b e r t y is a pr inc ip le of ju s t i ce and of morali ty. The 

p ivo ta l task of the s t a t e is' to discover the l i b e r t i e s in 

which the t rue s ignif icance of man l i e s . The d i f f i c u l t 

task, however, i s to reconcile the l i b e r t y of one with the 

l i b e r t i e s of others through the instrument of law, keeping 

moral pr inc ip les in view. 

Law is supposed to safeguard the l i b e r t i e s of men. 

Equal i ty i s supposed to be maintained by law. I t i s a con­

cept v/hich cannot be t rea ted as a product of socie ty , but 

presupposes i t . Society can be said to have been based on 
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equality. The contractualists treat men to be equal. In 

the state of nature, they were equal in the sense that 

they "were in possession of equal number of natural rights 

and liberties. This feature of the state of nature endows 

men with equality. Equality can be said to be emanating 

from the very nature of man. It is appropriate here to 

quote Kant: 

"There is, indeed, an innate Equality 
belonging to every man which consists 
in his Right to be independent of being 
bound by others to anything more than 
that to which he may also reciprocally 
bind them. It is, consequently, the 
inborn quality of every man in virtue 
of which he ought to be his own master 
by Right,,. "11 

Men, by birth, are equal. Equality is a fundamental element 

in the very nature of man. Therefore, they should be trea­

ted equally, always and everywhere. There should not be 

any distinction between the haves and have-nots, between 

the ruler and the ruled. To treat equals unequally is an 

act of injustice and immorality. 

Equality is as fujidamental a concept as man's 

rights and liberties. It is a category that signifies the 

status of men in their interrelations in matters of social 

relation. It determines the criterion of social treatment 
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and distribution of gain and loss of the state. It keeps 

men on equal footing, treating them equally. According to 

Hobbes, men -were equal in the state of nature. But such 

equality was vitiated due to ignorance of the value of 

human life at the initial state. Further, a sense of equa­

lity emerged in them when their life became insecured. 

Society was formed primarily on the basis of equality. 

Locke and Rousseau, not only talk of equality 

within the society, they also maintain that people were 

imbued so deeply with the idea of equality that there was 

harmony even in the state of nature. People v;ere quite 

conscious of their natural rights and liberties which 

they possessed in equal manner. Equality stretched to 

greater extent led to unbearable consequences which hap­

pened very often in the state of nature. Society was 

formed on the presupposition that men were equal and they 

were to surrender equal number of rights. 

Kant also upholds the equality of the rational 

beings. He accords supremacy to individual dignity. He 

respects all men as equal in the sense that they are all 

end-values. Human beings should not be treated as means-

value, Kant treats man as a value concept. For Plato, 

men are endowed with qualities in different proportions. 
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Some are "born wise, some valiant and some others appetitive. 

The division of society broadly into three classes shows 

the inequality in innate potentialities. But they are 

equal in the sense that they are expected to contribute in 

like manner to achieve social virtue. A member of the pro­

ducing class has that much of contribution to the social 

good as a philosopher-king has. Aristotle does not give 

equal status to men. According to him, some are born supe­

rior with noble qualities and some others with base and 

gross qualities. He admits natural inequalities in men. The 

Greek race is superior to the barbarians. The latter are 

born to be slaves. Aristotle is not justified in treating 

some as barbarians and slaves. A section of people might 

be possessing less developed faculties; they might not be 

refined in their outlook and dispositions; yet this does 

not mean that they have to be reduced to the class of 

slaves. I wish to suggest in this connection that the 

government should provide congenial social atmosphere for 

the development of the talents of the so called slaves. 

They should be educated and inculcated with noble ideas. 

Discrimination of any sort is certainly detrimental to 

human growth and a gross injustice against human equality. 
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The division of society into four classes (Varna-

shrama) in ancient India exhibits the inequalities in 

human talents. Men with refined and religious attitude 

•were identified as the "Brahmins", vith valour and courage 

as the "Kshyatriyas", vith commercial attitude of earning 

•wealth as the "Vaishyas" and -with an attitude to serve 

other classes as -the "Sudras". No doubt, this division 

exemplifies the inequality in natural endowments of man, 

yet, they are treated equal in so far as they perform their 

assigned duties most perfectly to perpetuate social harmony 

and to achieve ultimate bliss or liberation. Men are all 

equal in the sense that their souls bear the aptitude of 

being liberated from the earthly bondage. 

Civil society is regulated by certain civil laws. 

Civil laws look to the-protection of the civil rights and 

seek to protect the equalities of "the social beings. Laws 

are expected to maintain the social equilibrium. But some­

times the equilibrium is vitiated and disturbed by the 

unlawful activities of a few offenders. The social set up, 

therefore, contains in itself a coercive instrument so 

that people Gan be restrained from transgressing their own 

limitations. For a mass of rational beings, coercion is 

unnecessary. Their innate reason is sufficient to regulate 
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their conduct in the most reasonable manner. Reason and 

morality need no guide; they are the guide of themselves. 

Rather, they are the regulative principles for others. 

An ideal society with ideal men, guided by reason and 

moral prescriptions, is hardly instantiated. Law is just 

a meaningless verbal expression for the unlawful instinc­

tive citizens. Foreseeing such a possibility, the govern­

ment has erected a network of punishment to maintain 

social balance. It is not out of context to quote Hobbes; 

"Covenants without the sword are 
but words."12 

Punishment is a social concept and a product of 

the society. Men in the state of nature were being guided 

by natural laws - the laws of their own nature. To break 

the natural law is to go against one's own nature. Infringe­

ment of natural laws does not incur punishment; it is 

regarded as an act of injustice and immorality, because 

natural laws are moral precepts. Violation of the civil 

laws leads to punishment. It is sometimes argued that to 

safeguard justice, punishment is necessary. Justice and 

punishment go together. Accordingly, different theories 

of punishments have been advanced. 
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Exemrilary or deterrent punishment is expected to 

deter offenders from committing similar offenses in future. 

Instead of punishing proportionately the -wrong committed, 

the offender is required to \andergo serious and undeserved 

punishment, vith the aim of keeping away other potential 

offenders and criminals from committing crimes. I wish to 

suggest in this connection that this theory treats the 

human person as a mere thing. It makes man a means of 

reaching an end external to himself v^ith the aim of inti­

midating future offenders from doing similar crimes. Human 

person is used as an example for the end of others. Others 

are to be benefited out of the exemplary punishment. Some­

times for a small fault, the offender has to undergo a 

serious and dreaded punishment with the aim, not of his 

betterment, but of that of others. Man is regarded just as 

a tool to be played and experimented. But he is not a 

thing which can be utilized for an external end, Man is a 

value in himself. The law of the land has no right to 

treat him as a means for the end of others. A human per­

son should not be sacrificed for others. Justice does not 

lie in treating man as an instrument for the end of others. 

Once implemented, this kind of punishment brings irrepara­

ble loss to human personality which can never be redressed. 

A theory with the aim of benefiting others at the cost of 

file:///andergo
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the offender, can never be justified and should be rejec­

ted as immoral and iinjust. Expediency cannot be Involved 

in punishment. 

Capital punishment is also self-defeating. Such 

kind of punishments were rampant in ancient days and still 

are found to be repeated in the twentieth century in dif­

ferent corners of the globe. Punishment of such a kind 

should be abandoned as it annuls the basic human rights. 

Right to life or self-preservation is the most fundamental 

human right. Life cannot be spared for the sake of punish­

ment. To take away the life of the offender is an act of 

injustice as it destroys the essence of human life. The 

offender should not be deprived of his natural rights like 

right to life, A higher moral and juridical consciousness 

will never approve such an act to be just and moral. It 

not only degrades the offender, but also the adjudicator. 

A higher moral order. 

"... transforms or abolishes those 
forms of punishment which wound the 
essence of human personality and 
degrade not only him who suffers 
them but also, and perhaps to a 
greater extent, him who inflicts 
them."13 

The utilitarians fare no better,in their treatment 

of the concept of punishment. Considerations of utility 
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predominate their vie\vs. Utility decides -whom to punish 

and for -what action. It maintains that no one should be 

punished unless it brings about valuable consequences. 

Punishments vhich •will not engender good consequences, 

ought to be given up. It alvays justifies punishment in 

terms of results. If the result is satisfactory, punish­

ment is just; otherwise unjust. I wish to suggest in this 

connection that the offender should not be treated as a 

means for the greater satisfaction of others. Human per­

son is an end in himself. He should not be subdued for an 

alien end. How can the personality of a man be measured 

on the basis of profit and loss? Everything should be 

judged by human values. In the utilitarian scheme of things, 

there is every chance of an innocent being punished. If by 

punishing an innocent, for no fault of his, brings plea­

sant consequences, the punishment is justified by the 

utilitarians. How do they justify the suffering of an 

innocent for a greater end? Innocent persons are, no doubt, 

human beings with human values. Human values should, in no 

case, be sacrificed for an end exterior, however pleasant 

may be. 

"Punishing the innocent people is not 
punishment, it is judicial error or 
terrorism. "1̂ -
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Human personality should not be measured 'by quantitative 

gains. To subordinate human values to the hedonistic 

calculus in vay of punishment is the gross kind of thing, 

and is base and unjust. 

The retributivists, vho treat punishment for the 

sake of punishment, are often charged ̂ -Jith vindictive 

barbarism. It does not take anything other than punishment, 

to be the end of it. It is argued that the offender is to 

be punished as he violates the law. Infringement of lav 

automatically leads to punishment. Consequences are not 

taken into consideration. Punishing the law breakers is 

sufficient to justify punishment. Guilt is a logical pre­

supposition of punishment. It constitutes the necessary 

condition for it. The guilty is to be punished. That the 

offender has committed a guilt, is sufficient to justify 

infliction of punishment. Retributive theory takes law 

in its strictest sense and seeks to award punishment pro­

portionate to the violation of law. Infringement of law 

leads to only one result, i.e. punishment. 

The theory of retribution does not take morality 

into consideration. Conscience has no part to play. Mercy 

fails to break the logical link between guilt and punish­

ment. Just because someone is guilty, he is to be punished. 

That is all. This shows that retributive theory; 
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"... is not a moral but a logical 
doctrine, and that it does not pro­
vide a moral justification of the 
infliction of punishment but an 
elucidation of the use of "word."l5 

The retributivists ignore other factors •which should be 

taken into account to determine t̂ e justness of punish­

ment. They overlook the regulative role of reason and 

morality. A theory, based on strict legality in its rigo­

rous form, should not be treated as just and moral. It 

ought to be regulated by morality. Or else, it may not 

hesitate to take away the essence of humanity in the name 

of punishment. There is every possibility of human values 

falling prey to the tentacles of strict punishment, 

because it is blind with the logical link between guilt 

and punishment. A theory, not respecting obvertly the 

moral nature and values in human personality, should be 

viewed with suspicion and ought to be abandoned as unjust. 

The ancient India had developed a detailed theory 

of punishment. As depicted in the religious texts (Dharma 

Sastras), punishment (Danda) is inflicted on the guilty 
• * 

to purify them of their guilt. Punishment is awarded in 

accordance with the caste of the offender. These texts, 

therefore, admit degree of punishment. A Brahmin, abusing 

a Sudra has to pay no fine. But a Sudra, doing so has to 
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umdergo a corporal punishment. The sanctity vith which 

the Brahmins are endowed, denies them to receive corporal 

pimishment. Thus the ancient Indian law makers recognise 

degrees in punishment. Piinishment (Danda) is raised to the 

status of divinity in Manusmrit. In the code of Manu, 

punishment is personified as a god with black hue and red 

eyes. It is regarded as the incarnation of law (Dharma). 

The whole world is under the heel of punishment (Danda), 

for it is difficult to find a man who is pure by nature. 

Punishment (Danda) has the only aim to keep the individuals 

and the nation within the bounds of law (Dharma); and to 

p-unish the law-breaker for the good effect of all and the 

protection of all beings. Punishment is expected to keep 

"the whole world in order, since without 
it the stronger would oppress the weaker 
and roast them, like fish on a spit; the 
crow would eat the consecrated rice; the 
dog would lick the burnt oblation; owner­
ship would not remain with any one; and 
all barriers would be broken through."16 

Capital punishment, in various forms, was prevalent in 

ancient India. Forging a royal document used to lead to 

capital punishment. It even took various aggravated forms -

like impaling on a stake, trampling to death by an ele­

phant, burning, cutting to pieces, devouring by dogs and 

mutilations, even for comparatively mild offenses. As 
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depicted, punishments of such type cannot be justified 

because it recognises degree of punishment and upholds 

award of grlevovs punishments even for minor offences. 

It is argued that this sort of punishment is inflicted 

for an expedient end; to keep men away from committing 

sin. I wish to suggest that, capital punishment is not 

justifiable on any groiind. A fear psychosis degenerates 

man and its values. Further, the different theories of 

punishment, in their zeal to protect and preserve justice 

have sacrificed it in the process. 

In this chapter, I have been defending the natural 

right: doctrine. One may raise the following objection to 

it,. Who has conferred the natural rights on man and when? 

When were the natural rights enforced? How many natural 

rights are there and etc.? It might be suggested that a 

natural right is no right at all, for the simple reason 

that the author of the natural rights cannot be identified. 

Rights come into force, become obsolete and sometimes they 

get repealed. In this sense, a right enshrined in a con­

stitution can be treated as a right, because it has a 

creator; it can be obsolete and can also be repealed. 

But no such thing can be said to happen to natural rights. 

It might be argued that the idea of a natural right is a 

myth. The only rights are municipal rights or constitu­

tional rights. 
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In this connection, I wish to suggest the following: 

It is not reasonable to suppose that a "right" qua right 

is "bound to be positive in nature. That is to say, a 

genuine right must have its author and positive legal 

sanction behind it. Further, it is equally unreasonable 

to suppose that political rights are basic and natural 

rights are secondary or derivative. As a matter of fact, 

to dispel the misunderstanding about natural right, one 

has to spell out its nature. It may be pointed out in 

this connection that natural rights are not on par with 

political rights. But they (natural rights) constitute 

the basis of all kinds of rights. That is to say, natural 

rights provide justification to all kinds of ri^ts. The 

nataral rights work as the spring board for political 

rights. Political rights draw their sustenance from natu­

ral rights. Every conscious human action stands in need 

of justification. How do we justify a particular action? 

In answer to this question, it can be said that a particu­

lar action is justified by a higher principle and this 

higher principle, can again be justified by a still higher 

principle. But this process cannot go on ad infinitum. 

Therefore, one has to stop at certain principles which 

do not stand in need of any other justification at all. 

In other words, these principles must be basic and funda­

mental in nature. Natural rights embody such principles. 



192 

They are basic only in this sense. The concept of natural 

right, not only gives sanctions to individual liberty but 

also enjoins upon the rulers to protect such rights. The 

concept of natural right provides the basis not only for 

political obligation, but inspires the rulers to protect 

and safeguard the individual subject. This is hov; the 

doctrine of natural right can be characterised as provi­

ding a basis for political life in general. 

Political phenomenon is a variety of social pheno­

menon. All social activities, including the political 

ones, stand in need of justification. Conscious and deli­

berate human actions can ultimately be justified on moral 

grounds. Natural rights are meant for providing justifi­

cation for all kinds of political activities. It is only 

in this sense that natural rights are basic, fundamental 

and primary. 
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COIICLUSION 

I have argued out in the course of the disserta­

tion that justice at the core, is not a legal or juristic 

Goncept. It is 5 in other words, a moral concept. Law is 

a social institution. Like all other social institutions, 

it stands in need of justification. I have maintained 

throughout the dissertation that morality provides the 

ultimate justification of all deliberate human actions 

and social institutions. Further, laws can "be just or 

unjust. I wish to maintain that the justness and unjust­

ness of a law lie in its conformity or non-conformity 

to the moral standard. H.L.A. Hart, on the other hand, 

maintains that the justness of a law does not lie in its 

conformity to morality but in conforming to certain accep­

ted legal procedures. To quote Hart: 

"To say that the law against murder is 
justly applied is to say that it is 
impartially applied to all those and 
only those who are alike in having done 
what the law forbids; as prejudice or 
interest has deflected the administrator 
from treating them 'equally'. Consisten­
tly with this, the procedural standards 
such as 'aud alteram partem', 'let no 
one be a judge in his own cause' are 
thought of as requirements of justice, 
and in England and America are often 
referred to as principles of Natural 
Justice. This is so because they are 
guarantees of impartiality or objectivity, 
designed to secure that the law is applied 
to all those and only to those who are 
alike on the relevant respect marked out 
by the law itself."1 
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The passage suggests that according to Hart, just and 

unjust are not moral concepts, but legal ones. In other 

words, they refer to the mode of application of law to 

particular cases. A law is justly applied if appropriate 

legal procedures are followed and is said to be unjustly 

applied If such rules or procedures are violated. It may 

not be out of context to further quote Hart: 

"A man guilty of gross cruelty to his 
child would often be judged to have 
done something morally wrong, bad, and 
even wicked or to have disregarded his 
moral obligation or duty to his child. 
But it would be strange to criticize 
his conduct as "unjust. This is not 
because the word 'unjust' is too weak 
in condemnatory force, but because the 
point of moral criticism in terms of 
justice or injustice is usually diffe­
rent from, and more specific than, the 
other types of general moral criticism 
which are appropriate in this particular 
case, and are expressed by words like 
'wrong', 'bad', or 'wicked'. 'Unjust' 
would become appropriate if the man 
had arbitrarily selected one of his 
children for severer punishment than 
those given to others guilty of the same 
fault or if he had punished the child 
for some offence without taking steps 
to see that he really was the wrong doer. „2 

This is to reiterate that Hart does not treat just 

and unjust as moral concepts at the core, though they 

might have some links with morality. He maintains; 
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as 

"That just and unjust are more specific 
forms of moral criticism than good and 
bad or right and wrong, is plain from the 
fact that ye might intelligibly claim that 
a law was good because it was just, or 
that it was bad because it was unjust, but 
not that it was just because good, or 
unjust because bad."3 

Hart even goes to the extent of treating justice 

"the most public and the most legal of 
the virtues."^ 

Reflections on ordinary language does not support 

Hart's views. 'Just' and 'Unjust' are used in two diffe­

rent senses. Sometimes, 'just' and 'unjust' are used to 

refer to particular applications of law. Suppose in a 

country there is a law that persons earning more than 

twelve thousand rupees per annum have to pay income tax. 

Mr. X's annual income is more than twenty thousand;he does 

not pay income tax; is sued in the court of law, but ulti­

mately is acquitted on the ground of his being a member 

of a particular religious order. We may call it as an 

unjust application of law. A just application of law, on 

the contrary, would mean compliance with an appropriate 

legal procedure. In this sense, the meanings of just and 

unjust, justice and injustice, are determined in reference 
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to particular cases of application. As a matter of fact, 

'just' and 'unjust', 'justice' and 'injustice' refer to 

the mode of application of a particular law. But the com­

mon parlance also suggests another sense of 'just' and 

'unjust', 'justice' and 'injustice'. In this sense, 'jus­

tice' and 'injustice' do not apply to certain modes of 

the application of a particular law, but to the basis or 

justification of the laws. A particular law might be 

enshrined in the legal code of a country, yet it may be 

characterised as unjust. Let us take the following hypo­

thetical example: suppose in a country, apartheid is sanc­

tioned by law, that is to say that coloured people are 

discriminated. Maybe, it cannot be challenged in the court 

of law, yet one can say that it is unjust. What for apar­

theid is unjust? What are the reasons? Why shall it be 

treated as unjust? The answer to these questions is that 

the law can be subjected to moral evaluation. Not only 

laws, but all social institutions can be subjected to 

moral evaluation. In other words, morality provides ulti­

mate justification to all deliberate human actions and 

social institutions. The basis of laws, including other 

social institutions, are bound to be moral in nature. 

Morality provides ultimate justification to all such 

actions. 
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Justice is the supreme value of society. It is 

integral to society. All other values cluster round this 

supreme value. Justice, in this sense, is different from 

legality. While legality relates to positive laws, justice 

is identified with supreme virtue, righteousness and 

morality. 

The juridical sense of justice differs from the 

moral sense of it. The former is determined hy the exter­

nal laws and the latter by reason itself. Juridical jus­

tice regulates the external activities, whereas, moral or 

ethical justice regulates both the external and internal 

exercise of the will of the individual. The moral sense 

of justice is the infallible reason itself. It guides 

man's activities in all spheres. It is befitting here to 

quote Kant: 

"The agreement of an action with 
Juridical Laws, is its Legality; the 
agreement of an action with Ethical 
Laws, is its Morality, The Freedom 
to which the former laws refer, can 
only be Freedom in external practice; 
but the Freedom to which the latter 
laws refer, is Freedom in the internal 
as well as the external exercise of 
the activity of the Will in so far as 
it is determined by Laws of Reasons."5 

I wish to suggest in this connection that these 

moral values are bound to be absolute and universal in 
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nature. The ultimate values and morals cannot be relative 

for the simple reason that this -will lead us ad infinitum. 

Justification requires justificatory reasons and these 

justificatory reasons in the end are bound to be ultimate 

and universal in order to escape the fallacy of infinite 

regress. 

Man is a value concept; so also is the society. 

What does it mean? What does it mean to say that man is 

a value concept? One may say that man is nothing but a 

conglomerate of flesh and blood, bones and sinevjs and etc. 

He is an object among all other objects of nature. In 

other words, man is a nabural object. My reaction to this 

sort of argument is as follows: It is true that man's 

body is a natural object. In this sense, man can be said 

to be an object of nature. But this is not all. How do 

we understand man? Is it simply to understand him in terms 

of digestive system, blood circulation and etc? The 

answer to this question is an emphatic no. Man cannot be 

understood exhaustively and adequately in terms of flesh, 

blood and sinews. The scientific understanding of man is 

very much necessary. But it is not the only kind of under­

standing. To understand man is to •understand his aspira­

tions, ideas, Ideologies and above all, his values. And 

to understand all these, is to understand in reference to 
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morals or values. Therefore, man cannot be completely 

understood Â 'ithout reference to values. 

What is a society? Is it just an aggregate of dis­

crete and different individual atoms? My answer to this 

question is in the negative. A society is not just a com­

bination of human atoms. It is a congregation or cluster 

of values, norms, ideals, attitudes and beliefs. 

A value is distinct from a fact or a natural 

object. A natural object belongs to the spatio-temporal 

world. A value, on the other hand, is non-spatial and non-

temporal. What does it mean to say that values are non-

spatial and non-temporal': A value stands for a norm, a 

principle and it is logically odd to say that norms are 

at par with natural object or things. If values are facts, 

they are a different sort of facts altogether. I have 

already pointed out that justice is central to understan­

ding society. Why is it so? Why is justice central to 

understanding of human society? In answer to these ques­

tions, I wish to suggest the following: There is a sense 

in which a society can be defined as a concatenation of 

various social relations. It is a network of relations. 

Human persons enter into relations with each other. This 

is how a society comes into beings A human individual is 
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not one among other natural objects. He is an autonomous 

individual. A human individual can be characterised as an 

embodiment of end-values. How to treat other individuals? 

V/hat should be our attitude towards each other in matters 

of social, political, and economic transactions? Our 

answer to these questions is the following: Human indivi­

duals are persons and persons are to be respected. Persons, 

in other words, are ends in themselves—to borrow a 

phrase from Kajit's. 

The concept of natural right provides justifica­

tion for treating the individuals as end in themselves. 

Natural right is distinct from a political right in that 

the former stands for a moral principle and the latter for 

actually sanctioned rights. In this sense, the concept of 

natural right provides justificatory reasons to treat 

individual human beings as ends. 

Justice, in its moral sense, is conceptually con­

nected with natural rights. Natural rights are the rights 

which human beings possess by virtue of tbeir humanity. 

Morality being the upshot of reason in man, requires that 

human beings should not be deprived of their moral rights. 

Natural rights and moral rights are synonymous. They 

uphold the reason of man to be infallible and human per­

sonality to be uncompromising. 
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Man, by virtue of possessing an iinfettered reason, 

•which demands that he should be free of all determinations 

and limitations, stands above as an ideal entity and as a 

value. Reason and morality require that man should be trea­

ted as an end in himself. He is an end because, he is a 

value, not a fact to be determined and regulated to cer­

tain end other than itself. I"lan's importance lies within 

him. His importance lies within because he has his own 

worth, by the mere reason that morality required that man 

should, in no case, be deprived of his inviolable natural 

rights. The concept of natural right is a conception of 

pure reason, which is nothing but morality and justice. 

Human personality, with its moral essentials like 

the natural rights, constitutes the moral personality. A 

moral personality is free from determinations of any sort. 

Kant says: 

"Moral personality is, therefore, nothing 
but the Freedom of a rational being under 
Moral Laws; ... Hence it follows that a 
person is properly subject to no other 
laws than those he lays down for himself, 
either alone or in conjunction with 
others."6 

H.L.A. Hart contends that if at all men have any natural 

right, then it is their natural right to freedom.'̂  Hart 

further says: 
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"Rights are typically conceived of as 
possessed or opined by or belonging to 
individuals 5 and these expressions 
reflect the conception of moral rules 
as not only prescribing conduct but as 
forming a kind of moral property of 
individuals to which they are as indi­
viduals entitled; only when rules are 
conceived in this way can we speak of 
rights and wrongs as well as right and 
wrong actions."8 

Hart, too, pays much importance to the innate morality of 

human personality. 

Natural rights are basic to man. He has the birth 

right to rights like, right to freedom, life, liberty, pro­

perty, equality and many others. These are the inborn 

rights which are not sanctioned by any authority. They are 

not limited to the will and emotion of the law maker. Civil 

rights are of this nature. They always presuppose a sanc­

tioning authority. In this sense, natural rights do not 

presuppose any sanctioning authority, because they come 

into being with the birth of man and constitute the justi­

fying ground of all sanctioned rights. Natural rights need 

no prescriptive approval, save moral approval. They are 

the conceptions of morality and reason, which stand above 

any earthly determination and approval. They are self-

justifying and need no externa] approval. Man's importance 

lies in possession of these valuable and s^crad natural 

rights. 



20V 

The judiciary should look into the protection of 

the fundamental natural rights of man. Protection of natu­

ral rights should be given priority in all considerations. 

In no case, they can he sacrificed, however noble the end 

may be. These rights are to be treated as ends in them­

selves, never as a means to anything else other than them­

selves. Justice lies in upholding such sacred rights of 

man. A social system, not honouring these noble basic 

rights, falls short of justice and morality. All social 

systems should keep in view this ideal end — the end of 

the protection of the inborn natural rights. All legisla­

tions and social systems should be regulated and control­

led to fulfill this end of humanity. 

Man is an end in himself. He should be respected 

for the simple reason that he is the bearer of the sacred 

and noble natural rights and the upholder of reason and 

morality. All social systems should regulate their basic 

structures, in such a way that, instead of erecting obsta­

cles in the way of the natural growth of human talents, 

it provides congenial conditions for their free manifes­

tation, Kant's view is that man should never be treated 

as a means, but should be treated as an end in himself. 

Instead of channelling human talents to the furtherance 

of the social end, the social structure should be regulated 
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to uphold humanity as an end. It is appropriate to quote 

J.S. Mill, when he says; 

"Human nature is not a machine to be built 
after a model, and set to do exactly the 
work prescribed for it, but a tree, which 
requires to grow and develop itself on all 
sides, according to the tendency of the Q 
inward forces which make it a living thing." 

The innate right to freedom makes man free from all sub­

jections and creates checks on the inhibiting principles. 

It is this natural right, the moral right to be free that 

leaves man unfettered and unchained by any social custom. 

It is this natural right that puts everything under the 

obligation to act to the end of humanity. 

'^Justice, being the first virtue of society, is 

uncompromising. It is uncompromising because it is based 

on the natural rights of human beings which are inaliena­

ble. Justice, in this sense of moral natural rights, can 

never be bartered for any other end. To barter justice is 

to view it on par with something else. There is nothing 

as important as justice which can be exchanged with it. 

As Kant has said: 

"Justice would cease to be Justice, 
if it were bartered away for any 
consideration whatever."10 
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It is not expediency, but oiorality that demands 

that a government should honour the natural rights of 

man. Everything of the state and governmental acts should 

he determined by these rights. Government should provide 

favourable conditions to honour and uphold the human 

values 5 like right to liberty, equality, freedom and pro­

perty. These human values are vital in the sense that 

they should be the moral ends of everybody. A government, 

which throttles the rights of man, encages bis liberties, 

views equals unequally and unequals equally, creating 

obstacles for free display of the unfettered reason. Jus­

tice is integral to humanity and to society. It is inte­

gral in the sense that it is based on the inborn natural 

rights. To do avay with these, is as good as robbing huma­

nity of its worth. As Kant says, 

"For if Justice and Righteousness perish, 
human life would no longer have any value 
in the world. "11 

But I wish to point out that human persons are 

basic and fundamental to social institutions. They are 

to be treated as end-values, not means-values. They pos­

sess certain natural rights by their nature, irrespective 

of social, legal and political institutions. Reason demon­

strates the fact that human persons and natural rights 
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are inseparable, and can be treated as synonymous. Natu­

ral rights are intrinsic to human nature. Man is born with 

natural rights as he is born with reason. Natural rights 

Tiove vith human personality and are unbounded and unfet­

tered by any social, legal or political institution. They 

admit no limitation except the consent of the possessor; 

nay, the possessor also fails to go against v/hat his 

nature demands. Neither can natural rights be limited by 

itself nor can there prevail a higher claim against them. 

Being deducible from the very nature of man, natural 

rights are valid universally. 

Such objective precedence of natural rights has 

been criticized by the positivists. They are of the opi­

nion that equality, in respect vith natural rights, makes 

social process impossible. They contend that if the prin­

ciples equally ultimate, absolute and reasonable, conflict 

with each other, there is no higher principle to solve it, 

because the conflicting principles are supposed to be 

ultimates. They are of the opinion that natural rights 

are vague on this score. 

Some others who are against the notion of natu­

ral rights, are of the opinion that rights can only be 

deduced from some rules based on expediency. Rights can 
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only be establ ished when conformed by r u l e s . There can be 

no r i g h t v i thou t a r u l e . To abs t rac t human person from 

soc ia l contexts i s to abs t rac t him from the soc ia l r u l e s , 

and therefore to make discussion of na tura l r ights i r r e ­

levant . This group of thinkers further say tha t every 

r igh t must be j u s t i f i e d in terms of some soc ia l end and 

could not be achieved without the soc ia l recognition of 

i t . Natural r i g h t s , in the sense of having supra-mundane 

s t a t u s , are said to be non-socia l . 

I wish to point out tha t the an t i -na tu ra l r i g h t 

t heo r i s t s do not fare well on t he i r stand. They see natu­

r a l r igh t s only in a soc ia l context . Their fo l ly l i e s in 

giving precedence to socie ty and i t s rules over na tura l 

r i g h t s . But as a matter of fac t , na tu ra l r ights precede 

the former. Conceptually, man is pr ior to society and there­

fore , soc ie ty is inconceivable without man. A soc ie ty 

without human beings cannot be thought of. Further, t h i s 

group of thinkers t r e a t society as primary. 

Those who c r i t i c i s e na tura l r igh ts as myths and 

non-rights miss the point . To say tha t human beings have 

cer ta in na tura l r ights i s not to say tha t the r igh t s have 

been granted to them by some author i ty a t a pa r t i cu l a r 

period of time, but to draw a t t en t ion to the value dimension 
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of the concept of man. So the concept of natural right 

gives us a guideline to treat man not as an object, but 

as a value. The positive-law theorists seen to have not 

taken note of this aspect of natural right. The concept of 

natural right is meant to provide justification and basis 

to all legal codes and practices. Ho-w to justify a legal 

code in case of competing claims? How to choose one type 

of law in lieu of another? In other words, what is the 

basis of a legal choice? How to choose one legal code over 

another? To say that a particular legal code is accepted, 

because it is the embodiment of law, is to move in a cir­

cle. The so called legal codes cannot be justified in 

reference to laws. In other words, a legal code has to be 

justified on. 6x tra legal grounds; that is to say, a legal 

code has to be justified in terms of non-legal. Natural 

right theorists seek to provide such a basis for legal 

codes including legal practices. This is to show that 

legality ultimately stands in need of morality for justi­

fication. The concept of natural right, in this sense, has 

the positive function of providing justification to legal 

codes. 

Natural justice is closely connected with the con­

cept of natural right. There is a sense in which it can be 
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said that both natural right and natural justice are two 

sides of the sane coin. If natural right tells us to 

treat human persons as ends, natural justice tells us the 

same thing in the cases of adjudications. What should be 

the attitude of the judge towards a person tried in the 

court of law? Kow the legal proceedings are to be carried 

on? What punishment is to be inflicted on the guilty? All 

these questions crop up in connection with adjudication 

of cases in the court of law. It is true that while adju­

dicating a case, the judge takes into account the legal 

code and the sanctions contained therein. But at the same 

time, the fact remains that the judge may be harsh, emo­

tional, partial and so on towards a particular person or 

group of persons in certain cases. The concept of natural 

justice is meant to provide guidelines to the judges so 

as not to forget the fact that human persons are ends. 

Therefore, it can be said in this connection that the con­

cept of natural right is relevant to the formulation of 

laws and the concept of natural justice is relevant to 

adjudication of cases. Natural justice is justice which . 

is natural. That is to say, it is a kind of justice given 

to man, not by any particular court of law, but by nature, 

/̂/hat does it mean to say that justice is endowed on man 

by nature? What does nature stand for? 'Nature' and 
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'natural justice' do not stand for aggregate of natural 

objects. Nature, in this sense, refers to the value aspect 

universally present in man. To say that somebody is denied 

natural justice may be interpreted in two different ways: 

(1) To say that somebody is denied natural justice is to 

say that one is not allowed to take resort to the sanc­

tioned legal means available in the country within its 

legal code. (2) It may mean that the legal code of a coun­

try does not treat individuals as respectable persons. In 

this sense, natural justice comes closer to individual 

dignity and autonomy of human persons. 

Man as an individual has to be treated equally 

v;ithout discrimination. His nature demands that he should 

be treated as a respectable person keeping aside diffe­

rences in race, colour, caste, creed and sex. He has to 

be treated with honour irrespective of differences in 

social, legal and political frameworks. The cry for natu­

ral justice becomes prominent in cases where man is treated 

otherwise. Unjust treatment sometimes leads man to revolt. 

The most vehement opposition of this kind and the demand 

for natural justice become vociferous usually in racist 

regimes. Apartheid is viewed with abhorence and treated as 

an unjust institution. I wish to point out that human 
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persons can "be said to constitute only one society; — 

the world society; the society v/hich precludes discrimi­

nation of any sort "between man and man. Natural contingen­

cies and accidents should not be treated as fundamental 

to human society. (John Rawls does not treat man justly 

when he accepts such discriminations as naturally esta­

blished facts. ) 

Natural justice is an upshot of the nature of man 

and is guided by the immanent principles in him. It needs 

no external legislation or any adjudicator. The nature of 

man justifies it. Natural justice is self-regulative. It 

demands that man should always be treated as a man and 

juridical sense of justice should always uphold such an 

ideal. 

Natural justice is sometimes identified with pro­

vidential justice. In the case of excess of sin and guilt, 

when something detrimental happens, we attribute it to 

providence. It is said that Providence keeps society from 

degeneration. It maintains balance and harmony in the 

order of the universe. It maintains that sin and guilt 

are punished by the cosmic principle. The Providential 

justice is sometimes identified with poetic justice. The 

positivists will reject this concept of justice outright 
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•with the plea that it is not amenable to observation. But 

the concept of Providential/poetic justice, like natural 

justice embodies a regulative principle. I have already 

suggested that enters into understanding of human society. 

Human society differs very much from natural objects. 

Therefore, the methods of studying human society is bound 

to be different from those of natural objects. Description 

(sometimes prediction) sets the limits to study of nature. 

It is within these parameters that the study of nature 

has to be conducted. But the society cannot be exhaustively 

made with the concepts and methods used by the nati^al 

sciences. The concept of justice (along with natural right 

and natural justice) provides such a parameter ,to study of 

human society. It is only in this sense that justice is a 

regulative concept. It is meant to guide social action. 

Its action guiding-nature endows it with supremacy among 

all other concepts used in study of human society. 
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